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Thursday,  25  March  1948 


INTERNATIONAL  MILITARY  TRIBUNAL 

for  the  far  east 

Court  House  of  the  Tribunal 
vrar  Ministry  Building 
Tokyo,  Japan 


The  Tribunal  met,  pursuant  to  adjournment, 

at  0930* 

Appearances: 

For  the  Tribunal,  all  Members  sitting,  with 
the  exception  of:  HONORABLE  JUSTICE  R.  B.  PAL,  MM 
from  India  and  HONORABLE  JUSTICE  E.  H.  NOF.THCROFT, 
Member  from  the  Dominion  of  New  Zealand,  not  sitting 
from  0930  to  1600,  HONORABLE  JUSTICE  3.  V.  A.  ROLINO, 
Member  from  the  Kingdom  of  the  Netherlands,  not  sitting 

from  0930  to  104 5» 

For  the  Prosecution  Section,  same  as  before. 
For  the  Defense  Section,  same  as  before. 

(English  to  Japanese  and  Japanese 
to  English  interpretation  was  made  by  the 
Language  Section,  IMTFE.) 


3  (D  p.  H  ffi  :  <  ft?  3 
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MARSHAL  07  THE  COURT:  The  International 
Military  Tribunal  for  the  Ear  East  is  now  in  session. 

THE  PRESIDENT:  All  the  accused  are  present 
except  SHIRATORI  and  UMEZU,  who  are  represented  by 
counsel.  The  Sukarno  Prison  surgeon  certifies  that 
they  are  ill  and  unable  to  attend  the  trial  today. 

The  certificates  will  be  recorded  and  filed. 

MR.  SASAGA'7A :  If  the  Tribunal  pleases, 

Mr.  ’lattice  will  continue  reading. 

THE  PRE0 IDENT :  Mr.  Matt.ice. 

MR.  MATT  ICE:  At  page  111,  HI.  r*ith  refer¬ 
ence!  to  the  substance  of  the  so-called  Sino-Japanese 
Affair  which  started  with  the  Lukouchiao  (Marco  Polo 
Bridge)  Incident,  the  prosecution  charged  in  the 
related  counts  and  the  opening  statements  that  Japan, 
taking  advantage  of  the  Lukouchiao  Incident,  the  same 
type  as  the  Mukden  Incident,  as  an  onportunity  for  a 
large-scale  military  invasion,  initiated  an  aggressive 
war  against  China,  expanded  it  from  North  China  to 
Central  China,  Shanghai,  Hankow,  Nanking  and  South 
China  and,  by  military,  political  and  economic  conquest 
and  domination  of  China,  intended  to  make  preparations 
for  the  future  v?ar  for  domination  over  the  v/orld,  or 
to  make  China  a  base  for  it.  The  de  ense  made  it  clear- 
that  no  responsibility  for  the  outbreak  of  the _ 
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Lukouchiao  Incident  lay  with  Japan,  and  that  despite 
the  fact  that  Japan  exerted  the  utmost  effort  to 
prevent  this  incident  from  developing  into  an  unhappy 
incident,  with  it  as  the  origin,  thoroughly  sticking 
to  the  principle  of  nonexpansion  and  settlement  on  the 
spot,  the  incident  spread  against  Japan's  intention 
owing  to  a  orovocative  attitude  on  the  part  of  the 
Chinese,  during  which  period  Jaoan  took  self -defensive 
action  necessary  for  safeguarding  her  rights  and 
interests  in  China  and  for  protection  of  her  residents 
there.  The  objective  of  her  military  action  was  to 
cause  the  anti-Japan,  or  insulting  Japan,  regime 
reflect  its  wrong  and  thereby  to  realize  good  relations 
based  upon  morality  and  to  bring  about  a  normal  situa¬ 
tion  of  reciprocity  and  equality  between  Japan  and 


China. 


ITAGAKI  was  War  Minister  in  the  K0N6YE 


Cabinet  from  3  June  1938  to  4  January  1939,  and  also 
’Var  Minister  (remaining  in  office)  in  the  T-I.1AUUMA 

Cabinet  from  5  January  1939  to  29  August  of  the  same 

1. 

year. 

While  the  accusation  and  proofs  by  the 
prosecution  of  ITAGAKI 's  action  during  these  periods 
are  extremely  general  and  indirect  and  very  few  are 
1,  Ex.  110  ( ITAGAKI 's  Personal  History),  Tr.  716. 


directly  and  concretely  pointed  to  the  individual 
responsibility  of  ITAGAKI,  it  seems  that  the  prose¬ 
cution’s  points  lie  in  the  matters  of  the  disposition 
of  the  China  Affair  in  which  he  participated  as  the 
v,ar  Minister,  and  of  negotiations  between  Japan, 
Germany  and  Italy,  with  the  additional  matters  con¬ 
cerning  "Changkufeng  Incident”  (incident  in  the  area 
of  Lake  Khasan)  and  "Nomonhan  Incident”  (incident  in 
the  area  of  Khalkin-Gol  River).  Therefore,  fer  con¬ 
venience  sake  that  arrangement  will  be  followed. 

(i).  The  matter  concerning  the  disposition 


of  the  China  Affair. 

(a).  It  has  been  shown  that,  since  ITAGAKI 
had  nothing  to  do  with  the  Lukouchiao  Incident,  the 


charge  of  Count  19  is  unfounded. 

(b).  As  evidence  concerning  what  may  be 
called  ITAGAKI1 s  attitude  on  the  disposition  of  the 
China  Affair,  tne  prosecution  presented  exhibit  2200, 
a  news  and  editorial  article  called  "Japanese  Press 
Comments"  v/hich  appeared  in  the  Japan  Advertiser, 

17  May  1939  to  show  that  ITAGAKI  expressed,  in  a 
session  of  the  Diet,  his  belief  that,  in  order  to 
execute  the  Japanese  policy  to  create  the  so-called 
"Nev;  Order  in  East  Asia,”  disputes  with  third  powers 
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were  unavoidable^  This  was,  however ,  merely  a 
newspaper  story  which  has  little,  if  any,  probative 

p 

value.  Moreover,  ITAGAKI , " *  the  evidence  shows,  never 
made  such  statement  in  the  Diet  Session  at  that  time 
and  the  prosecution  introduced  no  evidence  proving 
that  he  did. 

The  prosecution  also  introduced  exhibit 
2201,  *  the  article  titled  "YONAI,  ITAGAKI  Abuse 
Powers  for  Interference"  in  the  "Japan  Times  and 
Mail"  dated  7  July  1939  in  an  attempt  to  show  that 
ITAGAKI  agreed  to  crush  interference  by  third  powers 
with  his  view  that  it  v/as  Japan’s  mission  to  establish 
a  new  order  in  East  Asia.  However,  this  evidence,  too, 
is  only  a  new s  article  which  is  unfounded  and  without 
certain  source,  and  there  is  no  evidence  to  show  that, 
as  appeared  in  the  paper,  ITAGAKI,  together  with  YONAI, 
made  such  statement  on  that  day,  that  is,  on  the  eve 
of  the  second  anniversary  of  the  outbreak  of  China 
Affair.  Assuming  that  there  was  such  a  statement  it 
v/ as  but  a  natural  thing  for  the  War  Minister  to  state 
in  the  situation  existing  at  that  time. 

Thus  the  prosecution  failed  to  prove  anything 
under  any  count  with  regard  to  ITAGAKI' s  fundamental 

1.  Ex.  2200,  Tr.  1574-6. 

2.  Ex.  3316,  Tr.  30312  (as  shown  above). 

3.  Ex.  2201,  Tr.  15748. 
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attitude  as  v'ar  Minister  and  to  his  policy  for 

dealing  with  State  affairs.  ITAGAKI  admitted  the 

2 

failure  of  the  KONOYE  declaration”  of  16  January 
193®  and  exerted  himself  to  realize  the  immediate  and 
peaceful  settlement  of  the  China  Affair  by  moderating 
and  modifying  the  Japanese  peace  proposals  to  China 
into  concrete  and  more  impartial  and  reasonable  ones 
so  that  China  would  accept  them,  unlike  such  as  wef*e 
made  through  Mr.  Trautman.  Consequently,  the  KONOYE 
statement3*  of  3  November  of  the  same  year  was  issued 
and  declared  to  the  world  that  the  Japanese  government 
only  hoped  to  establish  the  relations  or  mutual  aid. 
and  cooperation  ranging  over  all  the  fields  of 
politics,  economy,  culture,  etc.,  establish  inter¬ 
national  justice,  achieve  the  anti-communism  objective, 
create  a  new  culture,  realize  the  economic  combination, 
between  Japan  and  China,  and.  thereby  to  establish  a 
new  order  to  secure  the  eternal  stability  of  East  Asia. 

In  the  interest  of  realizing  those  Japanese 
policies,  the  policy  of  adjusting  new  relations 

Dety/een  Janan  and  China  was  decided  by  the  Government 

,  4. 

on  30th  of  the  same  month. 

Furthermore,  as  a  detailed  explanation,  the 

1.  Ex.  3316,  Tr.  30305  (as  shown  above). 

2.  Ex.  268,  Tr.  3563. 

3.  Ex.  268,  Tr.  3564. 

-4.  Er.  369,  Tr.  3590. - 


r 
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KONOYE  statement  was  issued  on  22  December  of  the 

1. 

same  year. 

This  further  declared  to  the  world,  showing 
the  greatest  concession  practicable,  that  what  Japan 
wanted  of  China  was  not  territory,  nor  reimbursement 
of  war  expenses,  but  that  Japan  was  willing,  not 
only  to  respect  the  sovereignty  of  China,  but  also 
to  vrithdrav/  her  extraterritoriality,  as  well  as  to 
positively  give  consideration  to  returning  the  settle¬ 
ment. 

ITAGAKI  was  supported  by  the  witness 
YAMAWAKI,  Masataka,'  ‘who  testified  that:  "With 
regard  to  peace  settlement  between  Japan  and  Cnina, 
Y/ar  Minister  ITAGAKI  held  fundamental  ideals  of  re¬ 
establishing  friendship  between  them  on  broadminded 
basis,  respecting  mutually  each  other's  sovereignty 
and  territorial  integrity  and  dealing  with  matters 
cultural  and  economical  on  cooperative  and  reciprocal 


basis." 


War  Minister  ITAGAKI  directed  his  efforts 


to  propel  the  so-called  "KONOYE »s  Three  Principles" 
disclosed  on  December  22,  1938,  which  quite  agreed 
with  his  opinion.  Thereby,  the  fact  v/as  proved  that 

1.  Ex.  268,  Tr.  3%5. 

2.  Ex.  3301,  Tr.  30103  (YAMAWAKI 's  affidavit). 


V 


did,  the  wrong  of  Japan's  policy  regarding  me  seg¬ 
ment  of  the  China  Incident  v/hich  had  been  pursued 
prior  to  the  government  statement  issued  on  l6  Jan¬ 
uary  1938,  exerted  himself  to  revise  and  moderate 
the  policy  adopted  during  the  period  of  the  predeces¬ 
sors,  and  at  the  same  time  he  made  every  possible 
effort  to  bring  about  peace  settlement  between  both 

countries  as  soon  as  possible. 

It  should  be  noted  that  ITAGAKI  did  not  take 

any  part  in  the  Four  Minister  Conference  at  which 
it-t-.hn  outline  regarding  the  settlement  of  the  China 


Incident,"  exhibit  3262  v/hicn  was  amrmea  uy 

witness  HORINOUCHI,  Kensuke  at  the  time  of  the 

HIROTA  individual  defense,  was  decided  upon,  in  the 

2 

cabinet  decision  of  the  said  outline,  nor  in  the 
Imperial  Conference  opened  on  11th  January  1938  to 
decide  upon  the  national  policy  towards  China, 
because  he,  as  Chief  of  the  5th  Division,  was  then 
active  on  the  North  China  front.  Every  possiblo  effort 
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because  he  feared  that  those  had  a  trend  to  aggres¬ 
sion,  which,  therefore,  would  lead  the  future 
diplomatic  relations  between  both  countries  to 
rupture • 

The  prosecution  in  the  cross-examination  of 
ITAGAKI,  exhibited  to  him  an  IPS  document,  *  entitled 
Collection  of  Decisions  of  the  Five  Ministers* 
Conference,  and  said  to  have  been  found  in  the 
Foreign  Office  of  the  Japanese  Government,  and  sought 
to  have  him  identify  it  as  a  record  of  such  decisions 
during  the  period  from  June  to  October  1938.  General 
ITAGAKI  was  not  able  to  identify  the  instrument  as 
being  what  the  prosecution  was  intimating  it  v/as, 
that  is,  a  record  of  decisions  of  the  Five  Ministers* 
Conference  and  told  this  Tribunal  that  as  no  record 
of  any  kind  v/as  made  or  kept  of  conference  decisions 
he  could  not  say  this  v/as  such  record.  The  plain 
meaning  of  his  statement  in  this  regard  v/as  that  the 
instrument  shov/n  him  was  not  a  record  of  any  such 
decisions * 

On  January  14,  1948,  during  the  prosecution's 
misnomcrcd  rebuttal  the  instrument  (IPS  2570-B)  was 
offered  and,  over  objection,  admitted  in  evidence. 

1.  IPS  document  2570-B,  Tr.  30414. 

2.  Ex.  3457,  Tr.  37350. 


Not  only  did  ITAGAKI  himself  tell  this 
Tribunal  that  this  document  was  not  a  record  of  any^ 
decisions  of  the  conference,  but  the  witness  UGAKI, 
who  was  the  only  other  person  present  at  the  confer¬ 
ences  who  testified  in  this  case,  and,  who  is,  there¬ 
fore,  best  qualified  to  tell  this  Tribunal  whether 
or  not  such  document  is  a  record  of  the  decisions 
of  the  conference,  told  this  Tribunal  the  document 
is  not  a  record  of  such  decisions,  but  merely  a 
compilation  of  materials  or  proposals  to  be  made  to 
said  conferences,  which  someone  gathered  up  for  the 
purpose  of  reference,  thought  and  opinion;  that  tho 
only  writings  before  said  conferences  were,  at  times, 
written  proposals  which  wore  submitted  to  the  confer¬ 
ence  for  study  and  discussion  and  that,  as  to  any 
of  those,  if  any  copies  thereof  were  in  the  Foreign 
Office,  they  would  bear  the  witnesses'  signature,  as 
he  commonly  signed  them  and  handed  them  to  subordinates 
This  being  tho  situation  of  the  proof  regard¬ 
ing  these  alleged  records  of  decisions  of  the  Five 
Ministers'  Conferences,  we  most  earnestly  invite  the 
Tribunal's  attention  to  the  extremely  doubtful  char¬ 
acter  of  the  evidence  thus  permitted  to  be  intro¬ 
duced,  over  defense  objection.  There  were  other 
i.  f.y.  Tr.  ^8811  (Affidavit  of  UGAKI). _ 


persons  present  at  the  Five  Ministers'  Conferences 
besides  ITAGAKI  and  UGAKI,  who  arc  still  living.  The 
prosecution  might  have  called  persons  who  were  pres¬ 
ent  and  obtained  the  truth  about  what  the  decisions 
were.  It  did  not  attempt  to  do  so,  but  contented 
itself  with  an  endeavor  to  establish  the  decisions 
by  documentary  proof --which,  as  we  can  sec,  is  cer¬ 
tainly  not  the  best  evidence.  We  believe  that  it  is 
the  universal  rule  that  when  a  party  to  a  law  suit 
knows  of  the  existence  of  witnesses  who  arc  shov/n  by 
the  evidence  to  have  knowledge  of  and  concerning  a 
matter  in  issue  and  such  witnesses  are  available  to 
such  party,  the  failure  to  call  them  gives  rise  to 
the  presumption  that  if  such  witnesses  had  been 
called,  their  testimony  would  have  been  unfavorable 
to  the  party  thus  failing  to  call  them. 

C.  Despite  Japan's  sincerity  and  endeavors 
rendered  for  amending  and  moderating  her  national 
policy  towards  China,  Japan  did  not  receive  any 
answer  from  the  Chinese  authorities,  especially 
Chiang  Kai-shek.  Thus  Japan's  efforts  so  far  made 
for  peace  negotiation  with  China  came  to  naught.  For 
this  reason,  Japan  had  to  consider  Joining  hands  with 
some  important  Chinese  persons  known  to  have  an 
urgent  desire  for  peace  and  to  work  with  them  toward 
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persons  present  at  the  Five  Ministers'  Conferences 
besides  ITAGAKI  and  UGAKI,  who  are  still  living.  The 
prosecution  might  have  called  persons  who  were  pres¬ 
ent  and  obtained  the  truth  about  what  the  decisions 
wore.  It  did  not  attempt  to  do  so,  but  contented 
itself  with  an  endeavor  to  establish  the  decisions 
by  documentary  proof — which,  as  we  can  sec,  is  cer¬ 
tainly  not  the  best  evidence.  We  believe  that  it  is 
the  universal  rule  that  when  a  party  to  a  lav;  suit 
knows  of  the  existence  of  witnesses  who  are  shown  by 
the  evidence  to  have  knowledge  of  and  concerning  a 
matter  in  issue  and  such  witnesses  are  available  to 
such  party,  the  failure  to  call  them  gives  rise  to 
the  presumption  that  if  such  witnesses  had  been 
called,  their  testimony  would  have  been  unfavorable 
to  the  party  thus  failing  to  call  them. 

C.  Despite  Japan's  sincerity  and  endeavors 
rendered  for  amending  and  moderating  her  national 
policy  towards  China,  Japan  did  not  receive  any 
answer  from  the  Chinese  authorities,  especially 
Chiang  Kai-shek.  Thus  Japan's  efforts  so  far  made 
for  peace  negotiation  with  China  came  to  naught.  For 
this  reason,  Japan  had  to  consider  joining  hands  with 
some  important  Chinese  persons  known  to  have  an 
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an  over-all  peace.  For  this  purpose,  Prime  Minister 
KONOYE  personally  sent  an  instruction  to  BANZAI, 
Rihachiro,  (recommended  by  Foreign  Minister  UGAKI) 
in  July  1938  and  had  him  to  contact  Tang  Shao-yi  and 
Wu  Pci-fu,  popular  men  in  China  who  were  both  eager 
for  making  peace  and  ask  for  their  cooperation.  The 
Army  and  the  Navy  sent  their  representatives,  Major- 
General  DOHIHARA  and  Vice-Admiral  TSUDA  respectively 
to  China  and  had  them  cooperate  in  the  move.'1'*  It 
was  in  accordance  with  the  government  decision  that 
Major  General  DOHIHARA  was  sent  to  China.  Yet  this 
effort  proved  to  be  a  failure. 


25 


1.  Ex.  3316,  Tr.  30307. 
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D.  :fr.  "fang  Cheo-ming,  sympathizing  with 

Japan'. c  sincerity  and  endeavors  for  revising  and 

noderating  her  national  policy  towards  Chine,  got  out 

of  Chungking  of  his  own  free  will  with  an  intention 

of  devoting  himself  to  making  peace  and  saving  the 

nation.  ITAGAKI,  feeling  that  the  prospect  of  making 

peace  wes  nearer  with  the  government  understanding, 

2 

asked  Tfr.  ’7ang  to  hasten  the  peace  movement.  ’ith 

resDect  to  this  matter,  there  was  the  testimony  of  the 
3  4 

witness  KAGEFA  and  of  the  witness  PFIFIZU,  Kunzo 

establishing  that.  'Vith  his  real  understanding  of 
Japan's  true  intention  as  previously  mentioned  and  his 
sincere  desire  for  making  peace  and  saving  the  nation, 
Fr.  Tang,  as  Vice-President  of  the  Kuomintang,  separated 
himself  from  Chungking  of  his  own  accord  and  established 
Tang's  Regime  as  a  means  for  accomplishing  his  purpose 
Fis  final  objects  were,  however,  the  unification  of 
his  and  Chiang's  regimes  a.nd  complete  peace  settlement. 
The  Japanese  Government  did  not  give  anv  guidance,  in¬ 
terfere,  or  eyercise  supervision  in  this  matter;  much 
less  had  it  intention  to  illegally  deprive  China  of  her 
sovereignty  and  accomplish  a  conquest  of  her  country. 

2.  *x.  3316-  tr.  30,314  (ITAGAKI* s  Affidavit) 

3.  Rx.  2721,  the  record  of  KAGEFA's  interrogatory, 

June  11,  1947,  tr.  23,973 

4.  Rx.  2585,  affidavit  of  witness  PHIMIZU,  Fay  15, 

1947,  tr.  22,260 
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On  the  contrary,  Jaoan  respected  "'anp's  repime,  con¬ 
cluded  a  fundamental  treaty  on  an  equal  basis.  United 
the  Japanese  econonical  penetration  in  China  to  a  con¬ 
siderable  eytent,  and  carried  out  relinquishnent  of  her 
eytra-territorality  rights  and  returning  the  Japanese 
Settlement .  In  the  cross-examination  of  the  witness 
KAGPPA,  the  prosecution,  offering  a  series  of  telegrams 
indicating  that  at  the  time  when  Mr.  '7ang  moved  from 
Fanoi  to  Shanghai  and  stayed,  there  the  Japanese  agents 
rendered  help  in  protecting  and  guarding  him  against 

assassination,  attempted  to  prove  that  Janan  treated  him 

1 

only  as  a  puppet.  Put  that  was  not  the  fact.  The 

truth  wa s  that  the  Japanese  agents  at  ’’’anp's  request 

assisted  him  according  to  his  desires.  Additionally , 

2 

in  the  cross-examination  of  ITAGAKI  the  prosecution 
tried  to  establish  that  Mr.  ’"ang's  movement  of  "Fakinp 
peace  and  saving  the  nation"  was  originated  by  the  "Save 
the  Nation  and  Anti-Communism  Association, "  which  had. 
been  given  funds  bv  Japan.  Put  this  was  denied  by  the 
witness  and  the  prosecution  did  not  prove  that  it  was. 
The  nrosecution  asserted  that  together  with  DOFIFARA 
and  KAGTSA,  ITAGAKI  did  the  same  sort  of  thing  in  China 
under  the  name  of  "peace"  as  he  had,  in  league  with 

1.  Fx.  2721.  the  record  of  KAG^A's  interrogatory, 

June  11,  1947.  tr.  23.973 

2.  Cross-examination  upon  ITAGAKI,  tr.  30,435 
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DOFIHARA,  done  in  Manchuria  under  the  name  of  "independ¬ 
ence."  They  raid  that  ITAGAKI  exerted  all  possible 
efforts  to  establish  a  puppet  government  in  China, 
while  manoeuverinp  into  its  premiership  -,,ang  chin-wei, 
one  of  the  leading  figures  of  the  Chinese  Government. 

But  it  has  been  admitted  by  the  prosecution  itself  that 
”,anp  was  then  a  personage  of  great  importance  in  the 
Chinese  Government,  and  that,  what  is  more,  he  was  in 
Chungking  bevond  the  range  of  Japan's  influence.  Does 
this  fact  now  show  that,  with  all  efforts  ITAGAKI 
would  not  have  been  able  to  win  'Tang  over  without  any 
initiative  on  the  latter's  part"  ^o  genuine  was  his 
love  for  China  that  ”'ang,  after  understanding  the  real 
meaning  of  the  two  statements  of  3  November  and  of 
22  September,  1938,  by  the  Japanese  Government  as  amend¬ 
ments  to  the  partly  erroneous  KONOYE  statement  of  16 
January  of  the  same  year,  made  up  his  mind  to  go  over 
to  the  enemy  and  devote  himself  whollv  to  making  peace 
and  saving  the  nation.  From  this  patriotism  came  all 

his  activities,  which  fact  is  shown  by  eyhibit  No.  2590, 

1 

composed  of  his  various  declarations.  In  his  declara¬ 
tion  of  9  December,  1938,  at  Honei,  ’?ang  urged  the 
necessity  of  finding  a  way  to  peace  negotiatirns ,  call¬ 
ing  attention  to  the  fact  that  the  statement  of  the 
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Japanese  Government  on  3  November  had  modified  its 
attitude  expressed  by  that  of  10  January.  ^ang  then 
sent  to  Chang  Kai-shek  the  following  wireless  message: 
"Although  Chao-ming  (T.N.  ”’ang  Chin-wei)  made  a  pro¬ 
posal  on  December  24,  1938,  to  the  effect  that  a  per¬ 
manent  peace  of  ^astern  Asia  be  established  by  adjust¬ 
ing  Pino- Japanese  relations  based  on  the  KONOYE  State¬ 
ment  of  Japan,  it  was  not  adopted  unfortunately.  Put 
Chao-ming  strove  to  achieve  the  peace  movement  regard¬ 
less  of  many  difficulties  and  sacrifices  tying  up  with 
my  comrades  some  of  whom  successively  lost  their 
lives  discussing  with  the  Japanese  people  both  in  and 
out  of  office  to  find  a  plan  for  peace.  I  have  devoted 
one  year  to  cleaning  up  the  past  complications  in  order 
to  realise  a  hope  for  the  future..." 

From  the  "Declaration  of  the  Peturn  of  the 

2 

Capital,"  it  is  evident  that  ’’ang  earnestly  desired  to 
lead  to  an  over-all  peace  as  soon  as  possible  under  a 
united  leadership  of  Chiang  and  himself,  and  he  felt 
forced  to  make  his  utmost  effort  to  preserve  the  State 
and  maintain  the  lives  of  the  people.  Though  he  early 
intended  to  initiate  the  peace  movement,  staying  out 
of  the  Kuominteng  Party  and  pointing  out  the  wrone  of 

1.  Py.  2600,  excerpt  from  "Sharing  the  Fate,"  tr.  22,352 

2.  Ex.  2605t  "Declaration  of  Returning  to  the  Capital," 
tr.  22,367. 


the  ant i-Japanese  theory  and  persuading  the  National 
Government  to  change  its  policy,  yet  he  found  it  diffi¬ 
cult  to  do  so  merely  by  talking.  Thus,  realizing  that 
it  would  be  more  effective  to  create  a  peace  govern¬ 
ment,  endorsed  by  Japan's  execution  of  her  fair  and 
appropriate  policies,  bring  about  a  successful  result 
of  Sino- Japanese  cooperation  and  thereby  influence  the 
Chungking  Government  to  turn  to  peace,  ’"ang  was  de¬ 
termined  to  establish  such  a  peace  government  on  his 

own  initiative  and  asked  Japan  for  her  full  understand- 

1 

ing  and  support. 

It  was  such  feelings  of  patriotism  and  great 
enthusiasm  of  intrepid  ’"ang  that  moved  Japan  to  feel 
willing  to  extend  cooperation  to  China  with  sincerity 
and  conciliatory  spirit.  £ o  far  as  human  rationality 
is  concerned,  it  is  inconceivable  that  such  a  great  man 
as  *”ang  was  willing  to  get  out  of  Chungking  for  the 
purpose  of  making  himself  a  puppet  of  Japan. 

F.  In  connection  with  the  establishment  of 

the  China  Affairs  Foard  (December  18,  1938)  and  the 

principle  in  its  operation,  the  defense  established 

that  following  the  outbreak  of  the  China  Incident 

Japan  had  avoided  setting  up  military  government  in 

1.  Fx.  2721-A,  interrogatory  of  the  witness  KAGESA 
by  the  Commissioner,  tr.  23,984-8 


China  and  fully  lived  up  to  the  principle  of  leaving 
China's  home  administration  for  maintaining  peace  and 
order  and  for  operating  the  civil  government  in  the 
bends  of  the  Chinese  themselves.  Fxcept,  of  course, 
out  of  necessity  of  coordination  with  military  opera¬ 
tions,  some  matters  had  to  be  taken  in  charge  by  the 
Japanese  authorities,  namely,  by  the  Special  Duty 
Department,  which  resulted  in  adding  to  the  burden  of 
the  army.  Then' the  army,  with  a  view  of  unifying, 
planning,  execution  and  getting  rid  of  that  burden  and 
unifying  policies,  proposed  to  the  Central  Government 
that  the  China  Affairs  Board  be  organized,  which  the 
Cabinet  decided  to  establish  as  a  part  of  the  national 
policy.  Consequently,  the  board  made  its  debut  on  19 
December  1938  as  a  synthetic  organ,  with  the  Premier 

as  its  president  and  the  '?ar.  Naval,  Foreign  and  Fin- 
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ance  Ministers  as  its  Vice-Presidents .  The  Liaison 


’arch  of  the 


Office  on  the 


started  its  work  in 


following  year  for  the  promotion  of  political,  economi 
cal  and  cultural  policies  in  concert  with  the  Chinese 
authorities,  and  the  army's  interference  with  it  was 


minimized 


the  prosecution  claims  that  about 
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the  latter  part  of  l- ugust  1938,  contrary  to  the  Jepen- 
eee  Foreign  Office’?  proposition  to  set-up  an  organ 
in  the  Foreign  Office  as  a  emergency  measure  pending 
the  propress  of  the  China  Incident,  the  army  offered 
it?  counter  proposition  to  form  an  organ  of  perennial 
nature  which  would  direct  China's  politic?  and  economics 
and  attain  the  goal  of  Japan •?  defensive  and  economical 
desire.  That  Foreign  "inister  UGAKI  opposed  it  and 
because  of  it  he  resigned .  That  a  little  later  the 
China  Affair?  Foard  w a?  brought  into  being  and  was 
made  the  instrument  of  Japan's  aggression  in  China. 

Fut  the  prosecution  produced  no  evidence  so  proving, 
and  ITAGAKI’s  categorical  denial  stands  uncontredicted . 

They  sought,  in  the  cross-examination  of  the 
witness  FIDO,  regarding  the  reason  for  Foreign  Minister 
UGAKI' s  resignation  at  the  end  of  September,  1938,  to 
develop  that  one  of  the  main  reasons  for  his  resigna¬ 
tion  was  the  alleged  effort  to  ptrir  the  Foreign  Office 
of  the  control  of  China  Affair?  Foard  by  appointing 
the  ''ar  Minister  to  the  post  of  vice-chief  of  the  Board. 
In  this  the  prosecution  failed,  KIDO  instead  saying 
that,  he  knew  of  no  reason  why  UGAKI  had  tendered  his 
resignation  to  K0N0YE.  That  at  the  time  when  KIDO  was 

2.  Cross-ex.  of  ITAGAKI,  tr.  3^*449 

3.  ditto. 


connection  the  problem  we 


consulted  by  KONOYF  in  this 
in  reality  in  a  tangle,  but  after  strenuous  efforts 
among  the  competent  authorities  of  the  War,  Naval,  and 
Foreign  Ministers,  on  agreement  was  finally  worked  out. 
UGAKI's  resignation  took  place  just  at  this  juncture. 
That  KONOYF  told  KIDO  that  he  was  quite  at  a  loss  to 
understand  the  reason  for  UGAKI's  resignation. 

’Thereby  it  war  made  clear  that  the  establish¬ 
ment  and  operation  of  the  China  Affairs  Poard  was ,  as 

may  be  seen  in  Article  I  of  the  Organization  of  the 

1 

Chine  Affairs  *oerd,  a  temporary  organ  pending  the 
China  Incident  to  handle  the  politicel,  economical  and 
cultural  (except  diplomatic)  affairs  in  China  and  to 
set  forth  the  policies  in  connection  with  the  said 
business,  ^specially,  it  was  the  comprehencive  organ  to 
deal  with  the  cultural  affairs  in  China  and  unify  the 
administrative  works  concerning  China  of  all  depart¬ 


ments  and  branches  of  the  government 
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The  army  thus  freed  from  the  burden  hereto¬ 
fore  shouldered  by  It  could  concentrate  on  its  proper 
duty.  The  Board  aimed  at  the  synthetic  enforcement 
of  Japan's  China  Policies  on  the  basis  of  national 
unification.  Japan  had  no  intent  to  accomplish  an 

economic  monopoly  and  none  was  set  up. 

Japan  had  no  intention  of  requiring  China  to 

restrict  the  interests  of  the  foreign  nations  of 
good  will  who  had  the  understanding  of  the-  ideal 
of  a  New  Far  East  and  would  join  hands  in  this  cause. 
The  Board  had  in  view  the  realization  of  cooperation 
between  Japan  and  China.  That  is  to  say,  promotion 
of  the  economical  welfare  of  both  countries.  UBaKI's 
resignation  had.  its  motives  somewhere  else. 

Quoting  KAGESA's  testimony,  the  prosecution 
asserts  that  the  China  Affairs  Board  made  out  a 
tentative  plan  which  was  accepted  by  Mr.  Vang  Ching- 
wei  on  30  December  1939.  However,  it  is  not  clear 
what  it  means  and  what  connection  it  would  show 
ITAGaXI  had.  with  it.  To  avoid  misunderstanding  in 
this  regard,  we  quote  tCAGESA's  testimony: 

"The  KONOYE  statement  of  December  22,  193$ 
(ohowa  13)  is  the  only  datum  available  to  t.r.  V.ang 
Ching-wei  with  regard  to  Japan's  desire  toward  China. 
— 1,  for.  458-A,  Tr.  5250  _ 
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But  it  is  too  abstract,  that  various  opinions,  both 
form  nnd  moderate  would  arise  therefrom  if  one  were 
tr  put  it  in  practice, 

"It  nay  be  said,  that  in  order  to  show  the 
Japanese  Government's  sincerity  toward  *ur,  Wang  and 
also  to  ranlce  the  peace  novenent  a  success,  the 
Japanese  Govern,  ont  should  deliberate  with  mr.  Wang 
as  to  the  embodiment  of  the  1C0N0YE  statement  prior 
to  *:r.  Wang's  organizing  a  government, 

"However,  in  case  the  contentions  of  both 
sides  do  not  agree,  hr.  Wang  has  the  liberty  to  sus¬ 
pend  establishing  his  government,. 

"I  (ICaGESA)  presented  the  above  view  to  the 
government  and  it  was  approved.  In  October,  1939 
(Shore  14),  a  tentative  plan  v/as  shorn  me  by  the 
China  Affairs  Board, 

"I,  together  with  Rear  Admiral  SUGA,  Foreign 
®ffice  Secretary  YANO  and  INUrCAI,  iCcn  on  our  side 
and  Chou  Fu-Hai,  iiei  Ssu-ping,  Lin  Pai-sheng  and 
Chou  Lung-Hsinang  on  Wang's  side,  conducted  exhaust¬ 
ive  investigations  and  discussions.  Duo  amendments 
were  made  to  the  said  draft  plan  and  a  conclusion  v/as 
reached  on  December  30.  To  this  amended  plan  both 
the  Japanese  Government  and  Wang  Ching-rei  expressed 
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mutual  agreement. 

(F)  Japan,  in  taking  her  military  actions, 
paid  close  attention  to  observe  the  laws  of  warfare, 
the  Nine  Power  Treaty,  etc.  She  respected  the 
rights  and  interests  of  third  powers  in  China  and 
tried,  as  soon  as  possible  after  the  war,  to  make 
reparation  for  damages  unavoidably  oaused  by  her 
military  actions,  Japan  not  only  declared  again  and 
again  that  she  had  no  intention  to  boycott  third 
powers  in  China,  that  she  would  not  frustrate  the 
principle  of  equal  opportunity,  but  she  endeavoured 
to  carry  out  the  declaration  with  sincerity. 

The  prosecution  introduced  "Documents  on 
the  U.S.- Japanese  Diplomatic  Relations"  (from  1931 
to  1941)  and  quoted  the  letters  exchanged  betv/een 
the  United  States  and  Japan  as  to  the  Nine  Power  : 
Treaty  extending  from  October  6,  1938  to  Dece;ber 
30. 

The  Nine  Power  Treaty  has  already  been  dis¬ 
cussed  in  detail. 

But  in  the  aforesaid  letters  exchanged  be¬ 
tween  the  U.S.  and  Japan  especially  in  the  latter 

1.  Ex.  2721-A,  Interrogatory  of  KAGESA,  Sadaoki 
by  the  Commissioner,  Tr.  23,999-24,000 

2.  Ex.  3316,  Tr.  30.316 

3.  Ex.  4^7,  Tr.  5209 

4.  Ex.  28,  Tr.  17,210 _ 


aatea  wovemoer  10,  J.7J0,  ana  reuurneu  uy  v,uc  ruxcigu 
minister  ARITA  to  United  States  Ambassador  to  Japan, 
i*r.  Grew,  idr.  ARITA  made  known  to  the  United  States 
that  "In  view  of  the  new  situation  which  is  now 
developing  in  the  East  Asia,  the  attempt  to  apply 
the  old  idea  and  principle  prior  to  the  Chinese 
Incident  to  the  new  situation  without  any  modifica¬ 
tions  will  not  make  any  contribution  to  the  solution 

of  impending  questions  and  will  give  no  assurance  of 

1 

enduring  peace  in  the  East  Asia. 

It  was  expected  that  the  United  States  and 
other  countries  would  understand  the  real  aim  of 
Japan,  which  was  endeavoring  strenuously  to  build 
up  a  new  order  in  East  Asia  in  accordance  with 
international  justice  and  would  participate  in  the 
great  task  of  rebuilding  East  Asia  in  all  branches 
of  commerce  and  industry. 

The  United  States  and  other  countries  ap¬ 
peared  unwilling  to  understand  the  real  aim  of 
Japan.  Instead,  they  simply  applied  pressure  to 
Japan  using  as  tools  the  general  principles  of  the 
Treaty,  which  was  not  applicable  to  the  then  state  of 
affairs.  This  was  made  an  excuse  for  giving  aid  to 
Chiang  Kai-shek.  In  such  a  situation  revising  the 
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Nine  Powers  Treaty  would  be  out  of  the  question* 
Furthermore,  diplomatic  matters  were  under  the  juris¬ 
diction  of  the  Foreign  minister  and  the  Vvar  minister 
had  no  direct  responsibility  for  it,  nor  had  he  par¬ 
ticipated  in  it  specifically. 

(G)  "The  outline  of  five  year  plan  on 

manufacturing  munitions"  formulated  by  the  Vvar  Depart- 

1 

ment  on  June  23,  1937  and  •Outline  of  plan  to  expand 

productivity"  decided  by  the  Cabinet  meeting  on 
•  2  » 

January  17,  1939  were  introduced  by  the  prosecution 
witness  Liebert. 

Liebert’s  opinion  was  that  the  above-stated 

two  plans,  together  with  '•Outline  of  five-year  plan 

3 

on  essential  industries,"  were  designed  to  complete 
the  plan  of  the  wartime  supply  of  principal  muni¬ 
tions.  That  aim  of  those  plans  was  to  promote  in¬ 
dustry  and  prescribe  control  in  order  to  secure  the 
special  products  of  final  stage  which  would  determine 
the  fate  of  military  efforts  in  the  part  of  Japan. 

Inasmuch  as  ITAGaKI  became  War  minister  on 
June  3,  1938,  he  had  nothing  to  do  with  "Outline  of 
five-year  plan  on  essential  industries"  dated  may  29, 
1937  or  the  "Outline  of  five-year  plan  on  manufacturing 

1.  Ex.  841,  Tr.  8261  3.  Ex.  840,  Tr.  8260 

2.  Ex,  842,  Tr.  8269,  8264.  4.  Ditto 
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munitions,"  dated  June  23  of  the  same  year. 

Regarding  "Outline  of  plan  to  expand  pro¬ 
ductivity,"  ITAGAKI  testified  that  at  the  occasion 
of  his  assumption  of  office  he  attempted,  as  one  of 
the  items  of  the  established  national  policies,  to 
bring  the  Chinese  Incident  to  peaceful  settlement  as 
soon  as  possible  by  offering  China  modified  condi¬ 
tions  for  peace.  At  the  same  time  he  set  up  a  plan 
of  supplying  the  operational  materials  which  v/ere 
being  rapidly  consumed  and  which  v/ere  needed  to  make 
up  for  a  deficiency  in  Japanese  defense  against 
Russia.  In  other  words,  he  intended  to  set  up 
peaceful  economy  in  Japan  and  to  secure  a  feeling  of 
safety  in  her  national  defense  against  Russia.  Above 
all,  he  wished  the  integrity  of  manchukuo  and  also  he 
wished  to  see  the  Five-Year  Plan  on  Industries  in 
manchuria^  formulated  by  the  Government  of  manchukuo, 
realized. 

I 

That  the  plan  just  mentioned  was  not  intended 

for  preparation  for  war  is  shown  by  the  testimony  of 

2 

the  witness  OKADA,  who  told  this  Tribunal  that  the 
Outline  of  the  Five-Year  Plan  on  manufacturing  muni¬ 
tions  (hereafter  referred  to  as  the  "A"  Plan)  and 

»  * 

1.  mx.  3316  (as  shown  above),  Tr.  30,311 

2,  Direct  Exam,  upon  OKADA,  Tr.  18,271-18,288. 
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Outline  of  Plan  to  Expand  Productivity  (hereinafter 
referred  to  as  the  "B"  Plan) ,  which  have  been  men¬ 
tioned,  were  both  for  the  purpose  of  strengthening 
the  national  defense  of  Japan.  "A"  was  exclusively 
a  military  plan,  while  "B"  was  a  plan  to  construct 
the  peaceful  economy  inv living  many  military  elements. 
They  were  measures  taken  by  Japan  as  precautio 
against  Russia  whose  national  power  had  been  making 
rapid  progress  by  her  successive  five-year  plans. 
Japan's  heavy  Industry  was  only  Intended  to  make 
Japan  competent  as  one  of  the  modern  nations  and,  as 
such,  she  hoped  to  promote  the  welfare  of  her  people 
as  far  as  possible. 

Japan,  however,  was  obliged  to  give  up  A 
before  it  was  put  in  operation  because  of  the  out¬ 
break  of  the  China  Incident.  “B“  was  not  brought 
to  completion1  until  the  end  of  the  fiscal  year  193». 
It  was  reduced  to  a  four-year  plan.  Furthermore, 
actually,  it  was  not  carried  out  as  it  was  expected 
to  be,  but  was  curtailed  and  distorted  a  great  deal. 
"B"  plan  originally  contemplated  a  small  scale  con¬ 
trol.  At  first  industrial  mobilisation  was  put 
into  force,  then  economic  mobilization  took  effect 
because  of  the  China  Incident  which  had  spread 
1,  Cross-exam,  of  witness  Llebert,  Tr..  8583. - 


V 


contrary  to  the  wishes  of  Japan  and  as  the  situation 
developed  national  mobilization  b ecame  necessary. 

"B"  plan  took  its  origin  from  the  proposal 
made  by  Colonel  K.  ISHIHARA  (later,  ttiaj»r  General), 
the  then  Chief  of  the  second  dection  of  the  staff 
(later  Chief  of  the  first  department)  about  one  and 
a  half  years  before  the  Cabinet  decision.  It's  chief 
aim  was  the  peaceful  construction  of  economy  of 
Japan  and  the  assurance  of  safety  in  her  national 
defence  against  the  threat  of  Russia,  including  the 
integrity  of  iaanchukuo.  It  was  to  start  at  the 
same  time  as  the  Five-Year  Plan  on  Industries  in 


Manchuria. 

The  cross-examination  of  the  witness  OKADA 
indicated  a  prosecution  desire  to  intimate  that  the 
above-mentioned  plans  were  formed  in  anticipation 
of  war  in  1941,  but  the  witness  strongly  denied^it 
and  the  prosecution  has  not  shov;n  the  contrary. 

In  the  second  direct  examination,  the 


witness  made  it  clear  that  in  forming  the  plan  in 
the  year  1941  it  was  tentatively  fixed  as  the  first 
year  of  war,  as  was  customary  on  making  operational 
plans,  and  there  was  no  particular  meaning  in  this. 
1,<  Cross-exam  of  witness  OiCADA,  Tr.  18,330 
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Those  plans  involved  a  plan  which  would  be 
1 

extended  to  1943. 

(H)  When  Liebert's  interrogatories  were  pre¬ 
sented  to  the  Court,  the  prosecution  introduced  two 
notes  containing  the  decisions  of  the  Cabinet  as 
evidence  against  ITAGAKI,  as  War  Minister.  One  was 
the  note  of  the  decision  of  the  Cabinet  regarding 
"Thoroughgoing  Enforcement  of  Policies  for  Urgent 
Matters  Concerning  National  Mobilization"  dated 

June  23,  19^3,  sent  from  the  Chief  Secretary  of  the 

2 

Cabinet  to  War  minister  ITAGAKI;  the  other,  the 
"Revision  of  Plan  for  Arranging  Demand  and  Supply 
far  Essential  “aterials  for  1938"  (the-  date,  address- 

,3 

er  and  addressee  are  the  same.) 

By  these  the  prosecution  hoped  to  establish 
that  by  the  decision  of  the  Cabinet  to  acauire  es¬ 
sential  materials  the  Japanese  Government  planned 
a  war  or  wars  of  aggression,  but  it  has  not  suc¬ 


ceeded. 


We  find  it  rather  difficult  to  know  what 


the  prosecution  claims  to  have  established  under 
some  Counts  relating  to  ITAGAKI,  At  the  time  Japan 

1.  Redirect-exam  of  OKADA,  Tr.  18,336 

2.  Ex.  856,  Tr.  8492 

3.  Ex.  857,  Tr.  8498 

4.  Ex.  840,  Tr.  8491 
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had  hoped  that  the  battle  of  Hsuchow  would  bring  the 

China  Incident  to  a  close.  But  the  predominance  of 

the  enemy’s  strength,  as  well  as  the  vastness  of 

the  operational  area,  caused  Japan  to  miss  a  fine 

chance  for  making  peace,  China  concentrated  large 

forces  in  front  of  Hankow,  determined  to  make  a 

therough-going  resistance,  vigorously  pushing  forward 

extensive  preparations  for  a  counter-attack.  If 

left  unchanged,  it  would  have  been  a  matter  of  course 

that  Japan's  troops,  less  in  number  and  scattered 

over  the  vast  area,  would  be  exposed  to  grave  danger, 

and  the  Supreme  Command  of  the  Army  was  forced  to 

prepare  for  operations  in  the  Hankow  area  as  there 

was  no  alternative  but  to  make  another  counter-attack 

upon  the  enemy  and  develop  a  new  opportunity  for 
1  * 

peace. 

It  was  considered  and  believed  that  the  more 
fighting  power  Japan  put  in  China,  the  weaker  would 
become  her  defense  power  against  Russia  in  the  North, 
and  the  defects  in  her  defenses  were  expected  to 
become  worse  and  worse  in  the  future. 

Under  such  circumstances  it  was  quite 
natural  and  reasonable  that  in  order  to  replenish  war 

1.  £x.  3316,  Tr.  30,902 

2.  Ditto 
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terials  which  were  cons Amed  rapidly  -*nd  to  maice 


tion  should  be  brought  into 

ing  but  an  emergency  and 
g  with  the  situation  to 
encouraging  export  trade  - 
-  and  putting  strict  con- 
private  enterprises.  How  can 
every  possible  effort 
ire  —  the  spread  of 
to  be  aggressive? 
beginning  of  exhibit 
suohow  caused  the  war  situa- 
,  but  prospects  of  its  end 
nation  should  make  up 

The  realization 

Llization  plan  for  193®  became 
f  the  seriously  unfavorable  balance 
nd,  if  left  unimproved,  the  re- 
materials  and  the  producing  power 
would  be  crippled,  bringing  serious 
.n  its  wake.  Exhibit  857  made  it  clear 
ids  for  war  materials  increased  as  the 
__  +*v-» a  nmoiint  of  war  materials, 


total  power  oi  tn< 
full  play.  And  i 
makeshift  measure 
adopt  a  national  policy  of 
securing  foreign  exchange 
trol  upon  demands  from 
•it  be  said  that  Japan, 
to  pull  herself  out  of 
the  China  Incident,  v/a 

It  is  suggested  in  the 

856  that  the  fall  of  * 
tion  to  develop  further 
being  far  remote,  the  whole 

mind  to  endure  the  difficulties 
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sufficient  for  replenishing  the  mobilized  troops  with 
necessary  equipment,  and  much  larger  demand  was  ex¬ 
pected. 

(I)  As  to  the  matter  of  closing  the  British 
Concession  at  Tientsin  --  about  June  or  July  in  1939 
in  connection  with  the  settlement  of  the  China  Inci¬ 
dent,  Premier  H IRANU1SA  consulted  ITaGAKI  about  June 
26  or  27,  1939,  saying  that  as  Britain  was  desirous 
of  having  a  diplomatic  negotiation  about  the  above 
problem,  he  wanted  to  -enow  the  opinion  of  the  army, 
which  he  thought  to  be  most  important,  prior  to  his 
talk  with  the  Foreign  Office.  ITAGAKI  at  once  agreed 
with  him  and  made  efforts  to  bring  the  negotiation 
to  a  successful  conclusion,  inviting  the  representa- 
tives  of  the  authorities  on  the  spot  to  the  negotia¬ 
tion  ao  as  to  leave  little  difference  of  opinions  be¬ 
tween  the  Central  authorities  and  those  on  the  spot. 
As  the  result  the  negotiation  reached  a  successful 
conclusion  as  to  the  problem  of  public  peace;  and  as 
to  the  question  of  general  principle,  too,  Britain 
and  Japan  made  a  joint  declaration  on  July  24.  Thus 

it  is  shown  that  he  made  every  possible  effort  to 

„  1>1 2 

settle  the  Incident. 

1.  Ex.  3301,  Tr.  30,106 

2.  Ex.  269,  Tr.  358o 
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The  prosecution  did  not  dispute  this. 

ITAGAFI  testified  that  he  hoped  a  forward  step  would 

be  node  in  the  attempt  of  rearranging  the  Japanese- 

American  negotiations  bv  contracting  a  loan  ^rom  the 

TTnited  states,  with  the  Pan-Facific  Tradinp  and 

Navigation  Company  as  leading  contractor;  in  view  of 

the  result  of  t^e  above  successful  negotiation  with 

Britain,  he  exxected  to  be  able  to  pave  the  wav  for 

the  settlement  of  the  Anglo-Japanese  problem,  and  he 

endeavored  to  contract  twe  loan  with  T'r.  HTRAMJHA's 

ardent  support  since  Januarv  of  that  vea^,  extending 

active  help  to  enterprises  in  general. 

This,  also,  has  net  been  disputed.  Evidence 

was  given  that  the  Navv's  plan  of  holding  Hainan  Island, 

presented  to  the  ^ive  !’1nisfcrs  Council  on  Movember  25, 

? 

10^8  ,  had  been  approved  bv  the  Council  as  a  necessary 

temporary  measure  for  pure  rr.ilitarv  purpose  to  maVe  the 

blockade  effective  apainst  China  so  as  to  bring  the 

2 

Incident  to  an  end  as  soon  as  possible. 

This  has  not  been  disputed. 

III.  Regarding  the  triple  Negotiations 
Between  Japan,  Germany  and  Italv. 

The  problem  of  negotiations  for  strengthening 

1.  Ex.  3316;  ?0.?13 

?.  Ex.  612;  T.  6731 

3.  Ex.  3^16;  ^  3rVr>Q 
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the  anti-Comintern  Pact  between  Japan,  Germanv  and  Italy 

started  when  Major  General  KAhAHARA,  who  had  been 

stationed  in  Berlin  at  that  time,  after  bringing  Foreign 

Minister  Ribbentrop's  proposal  to  "okyo,  asked  the 

intention  of  the  Japanese  military  authorities.  It 

was  the  beginning  of  August  1938,  soon  after  ITAGALI 1 s 

2 

inauguration  as  ’.Var  Minister,  In  Julv  of  the  same 
vear,  sbowirp  a  draft  as  to  a  mutual  conference  and 
an  assistance  pact  between  Japan,  Gerrany  and  Italv, 
Foreign  Minister  Rihbentrop  requested  I'ilitarv  Attache 
OhHU!A?  to  ask  the  intention  of  the  Japanese  Army  on 
this  idea.  As  soon  as  Major  General  KAhAHARA  reached 
Tokyo,  he  explained  the  German  proposal  to  the  heads  of 

3 

Army  and  Navv  and  to  Foreign  Minister  UGAKI.  Foreign 
Minister  UGAKI  then  referred  the  matte**  to  the  Five 
Ministers  Conference  late  in  August  of  the  same  year, 
and  decided  to  send  a  communication  to  Germany  so  as  to 
promptly  start  the  official  diplomacy  and,  on  the  other 

4,  5 

hand,  waited  for  the  formal  proposal  from  Germany 

Though  the  consents  of  the  German  proposal  at  fhat  time 

are  not  in  evidence,  the  purport  was  that  when  either 

Japan,  Germany  or  Italv  was  threatened  b^  a  thi^d  power, 

1,  Ex.  3493,  KAhAFARA's  Affidavit,  T.  33,717 
?.  Ex.  3508,  OtJHIMA ' s  Affidavit .  T*m3?,9*8 
Ex.  ^493,  KA^AFARA's  Affidavit,  .  33,718 

4.  Ex.  ^316  ITAGAKI's  Affidavit,  T.  30.308 

5.  Ex.  3508,  Oi- HIMA's  Affidavit,  T.  3^,998 _ 
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political  aid  should  bo  piven  mutually,  and  when  anv  of 
the  t^ree  powers  was  attached,  military  aid  should  be 
piven.  In  the  before-mentiored  Five  Ministers  Conference 
it  was  decided  that  Japan  might  enter  into  the  official 
diplomatic  negotiation  provided  that  some  phraseologies 
would  be  altered  along  the  line  that  would  make  the 
Soviet  Union  the  main  objective  and  the  other  third 
powers  the  secondary  objective,  in  view  of  strengthening 
the  anti. -Comintern  Fact.  ’  And  all  the  amendments 

had  the  nature  of  alleviation,  as  "mutual  aid  dutv"  was 
altered  to  "will  immediately  enter  into  conference  as  to 

mutual  aid ^ 2  and  below  "♦-v'rea*‘  and  attack"  was  added: 

4 

"which  is  made  without  provocation."  This  pact  was  to 
be  or  a  purelv  defensive  nature,  tha*  is  to  sav,  it  was 
no  more  than  an  extension  of  the  originally  existing 
anti -Comintern  Pact.  Its  principal  objective  was  the 
Soviet  Union  and  it  was  so  made  that  it  would  not 
create  the  impression  that  Britain,  France,  et  al  were 
the  objectives.  At  the  same  time,  it  restricted  immed¬ 
iate  and  unconditional  military  aid,  making  a  provision 
that  a  conference  should  be  held  before  entering  into  an 

aid  and  limiting  the  aid  in  the  case  of  "other  power's 

1.  Fx.  3493,  KAi-'AHARA ' s  Affidavit  (as  shown  before) 

P.  Fx.  3508,  OhHII'A's  Affidavit 

3.  F.x.  273 5-A,  Prince  KPUOVF's  Fote  "regarding  the 
triple' Alliance,"  24,290 

4.  Fx.  3514,  Armv  Telegram  2?5;  T.  341-7 
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attacV  without  provocation.11 

It  is  obvious  that,  at  the  ^ive  Ministers 
Conference  in  Aupust  193°,  according  to  the  above- 
mentioned  principle,  effort  "'as  made  to  alleviate  the 
Gerr.en  proposal  considerably,  thereby  turning  the  pact 
into  an  entirelv  defensive  mutual  aid  pact  with  the 
hoviet  Union  as  its  main  object  alone  the  l^ne  of 
strengthening  the  anti-Comintern  Fact.  It  was  absolute¬ 
ly  not  a  fact,  at  that  time,  that  a  pact  of  large  scale 
was  decided  unon  to  be  concluded  according  to  the  Army’s 
assertion.  The  auotrtion  of  Ambassador  Ott's  telegram, 
evhibit  720,  is  a  mistave,  because  there  is  a  discrep¬ 
ancy  in  date  between  this  problem  ‘and  the  telegram. 


Moreover,  what  is  "a  pact  of  large  scale?11  And  what 

sort  or  relation  is  there  between  this  problem  and  the 

Count?  Thev  are  absolutely  obscure. 

In  the  early  part  o^  November  193$  the  German 

tentative  plan  for  the  pact  was  shown  bv  Foreign  Ministei 

Ribbentrop  to  Ambassador  OhHIIlA,  who,  in  turn,  reported 

2 

it  to  Foreign  Minister  ARITA.  Then  this  problem  was 


referred  to  the  ^ive  Ministers  Conference  to  discuss  on 

a 

the  11th  of  the  same  month.'  Foreign  Minister  ARITA 

dispatched  a  reply  to  Ambassador  OcHIMA,  stating  that 

1.  Ex.  3515,  Armv  Telegram  236,  T.  34.II9 

2.  Er,  3508,  OHMIKA's  Affidavit,  T.  34.000 
7.  Ex.  3916,  ITAGA”! '  s  Af^idavU,  T.  ^6,308 
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this  v»as  a  splendid  plan,  with  v/hich  one  could  kill 
three  birds  with  one  stone,  by  making  the  contribution 
to  the  settlement  of  the  Chinn  Incident,  defense  age  Inst 
the  .soviet  Union  and  to  the  strengthening  of  our 
diplomatic  position,  and  «-hnt  the  Minister  would  tele¬ 
graph  to  the  Ambassador  ns  soon  ns  the  concrete  counter¬ 


measure  of  the  government  would  be  decided.  Ambassador 
Oj-HIHA  received  this.1  However,  there  was  a  difficulty 
in  realizing  agreement  in  opinion  or  the  Cabinet  members 
and  time  passed  on,  so  thinps  ran  counter  *o  ITAGAKI's 
expectation,  who  wished  to  ma^e  ror  the  quick  material¬ 
ization  of  the  peace  between  Japan  and  Ch^na  bv  means 

2 

of  t^e  conclusion  or  Japan-Germ anv  negotiations. 

Thus,  the.  negotiations  had  no*-  been  in  progress  until 
Jpnnar"  1939,  when  the  HIRAT’UI’A  Cabinet  dispatched  ITO 

3 


as  envov  to  Germany. 

Cuoting  an  article  in  the  "Japan  Advertiser," 

4 

dated  2  October  1°38  the  prosecution  stated  that  War 
Minister  ITAGaKI  sent  a  congratulatory  telegram  to 
Hitler  regarding  th«  successful  disposition  as  to  the 
Hudeten  problem.  Hovrever,  '"ith  regard  to  such  newspaper 

article,  we  cannot  be  responsible.  However,  if  there 

1.  Ux.  3508,  Ot'HI  ’A ’ s  Affidavit 
?.  Cx.  3316,  ITAGAKI’s  Af f ■* davi t 

3.  *!x.  3494,  Uf-AHI,  Utsuhiko' s  Affidavit,  ?. 33, 734 

4.  Ux.  219Q,  m.  15,745 


had  actually  beer,  such  'act,  it  "TS  no  more  than  a 

ceremonial  groping  to  the  hand  c f  Germany  v»hich  was, 

*>t  that  time,  one  of*  the  Japanese  friendlv  nations. 

It  is  quite  obvious  that  such  a  thinp  cannot  aid  the 

cbnrpas  against  ITAGAKI. 

Lo~eover,  with  ’’•ega rd  to  the  matter  o^  the  and 

of  cooperative  relations  between  Japan  and  the  various 

1 

organizations  of  the  League  or  Nations  which,  on 

2  November  1938,  was  considorod  and  decided  at  the 

Privv  Council,  it  was  broupht  forward  bv  Voro^pn  Minister 

and  was  docidod  tb^ouph  tho  investigations  and  the  d  is— 

2 

cuss  ions  of  the  members  of  foreign  Ministrv.  Although 

i*-  withdrew  from  the  League  of  Nations  several  vears 

before,  Japan  had  been  doing  her  best  to  cooperate  with 

various  organizations  of  the  League.  However,  being 

influenced  bv  the  international  situations,  the  League 

had  gradually  becore  un^riendiv  to  Japan,  and  finally 

pitted  against  it,  all  along  the  lin«.  In  view  of  the 

national  prestige  of  Japan,  if  was  obliged  to  discontinue 

the  cooperation.  This  was  the  reason  why  Japan  d^scontin 

3,4 

ued  the  cooperation  with  t^e  League.  ”rith  regard  to 


271  &  2264 ;  T.  ^0,863 
H40,  TIDO's  Af*1*  davit 
^340,  KIDO’s  Aff'^ davit 
VU6,  JTAGAKT's  Affidavit 
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to  the  matter  of  the  conclusion  o'  an  agreement  bet-eon 
Japan  and  Germany  for  cultural  cooperation,  which  was 
ree^rrod  to  the  Prlvv  Council  on  22  November  1938,  the 
Japanese  Intention  was  to  conclude  the  agreement  of 
this  sort  not  only  with  Germany,  but  also  with  other 
powers  so  far  as  circumstances  thereafter  would  permit 
and,  b”  means  of  cultural  diplomacy,  to  contribute  to 
the  general  ob.loct  of  the  diplomacy,  and  it  is  obvious 
that  it  would  not  bring  nnv  direct  political  influence. 
The  prosecution  stated  that  it  was,  after  all,  a 
political  move  to  conclude  a  pact  with  Germany  and  there* 
by  leading  it  to  the  war.  However,  no  one  can  find 
anythin?  to  support  the  prosecution’s  statement  by 
inspecting  page  6 577  of  the  trar script.  ’That  is 
stated  on  this  pape  rather  naVes  clear  the  fact  that, 
in  reulv  to  a  committee's  (Adviser  IhHIZUKA)  auestion 
to  the  effect  that  although  the  agreement  is  not 
directlv  connected  with  politics,  if  there  is  any  doubt 
to  brine  political  influence,  ^oreipn  Minister  ARITA 
affirmed  that  he  did  not  thinV  it  bore  anv  influence 
upon  politics.  The  above  mentioned  two  matters  have 
nothing  to  do  with  the  Japanese  Germany  negotiations 
regarding  the  strengthening  of  the  anti-Comintern  Pact 
and  are  no  more  than  a  pert  of  entirely  separate 

_ 1.  Ex.  589 _ 
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operations.  Thev  have  nothing  *o  do  with  any  Count. 

In  January  1939  the  counter-measure  of  the 
Japanese  Foreign  rin^st^v  about  tho  Germany  proposal 
vas  presented  'or  consideration  bv  tho •  HIRANUMA  Cabinet 
and  v-as  slirhtlv  altered,  '’’ho  Cabinet  made  this  the 
plan  for  replv,  end  it  was  decided  that  a  mission  headed 
bv  ITO  would  be  sent  to  Europe  with  this  rerlv.  As  was 
acknowledged  also  bv  the  accused  OhHIJIA,  this  plan 
for  rer.lv  vas  as  shorn  ^n  exhibit.  2619. 

The  contents  of  the  plan  for  rerlv  were: 

CONFERENCE  AND  AID  AGREE'  ENT 

BETVfEEW  JAPAN,  ITALY  AND  GERMANY. 

Acknowledging  the  fact  that  the  friendly  rela¬ 
tions  between  Japan,  Italv  and  Germany  have  becono  still 
more  irtiraat°  since  the  cone? us ‘on  on  25  November  1936 
of  the  pact  against  tho  Comintern-Intorrational,  and 
believing  'i.rmlv  the  fact  that  the  international 
activities  o'  the  Comintern-International  wool--'  menace 
the  oeace  of  both  Europe  Asia,  the  governments  of 

Japan,  Ttalv  and  Gc^anv  determined  to  strengthen, 
according  to  the  spirit  of  the  above-mentioned  pact, 
the  defense  against  the  communistic  destruction  in  Europe 
a"d  Asia  and  to  protect  the  common  interests  of  the  High 
Contracting  Parties  and  made  an  agreement  as  stated  bolovj 
1.  Ex.  3508  Ot-HIIiA's  Affidavit ;  T.  34,002 


’ 


r 


•» 


Article  Cne.  If  one  of  the  High  Contracting 
Partins  got  into  a  difficult^  owing  to  the  attitude  of 

overnl  powers  that  does  not  or  do  not 
ant,  th°  High  Contracting  Portion 
conference  about  the  common  stop 


either  o  powor  ot’ 


will  immediately  hold  n 


fhot  should  bn  taken. 

Articln  ^o.  Ir  one  of  the  High  Contracting 
Portias  '"orn  threatened  without  provocation  bv  either 
o  rov’p r  o~  several  powers  that  docs  not  or  do  not  tape 
nort  in  this  agreement,  the  ctb-r  countries  of  the  High 
Contracting  Parties  will  be  under  obligation  to  pivc 
political  and  economical  support  to  t.ho  one  that  is 
being  ♦•brontened  4n  ord  r  to  pet  rid  of*  thn  threat. 

Articln  Three,  Tf  one  o''  tho  High  contracting 
Parties  were  mode  the  ob.lect  o'  attack  without  provoca- 
tior,  bv  either  a  power  or  several  powers  that  does  not 
o"  do  not  take  cart  In  this  agreement,  the  countries 
of  the  High  Contracting  Parties  "’HI  be  under  obligation 
to  give  support  and  aid*  The  three  H\gh  Contracting 
Parties,  in  such  cose,  will  immediatolv  hold  conference 
regarding  the  necessary  steps  for  the  fulfillment  ot  the 

responsibility. 

Article  Four.  Th-  test  o'  this  agreement  is 
written  in  Japanese,  Italian  and  German. 

This  agreement  will  be  carried  out  from  the 


vrrv  date  of  signing,  and  will  b°  available 


years.  s 

The  High  Contracting  Portion,  In  a  proper  time 

/ 

before  the  termination  of  the  above-mentioned  period, 
’vlll  seek  on  understanding  about  the  rorm  o°  future 
cooperation.  In  order  to  tosti'v  the  above -mentioned 
feet,  the  plenipotentiaries  who  are  invented  with  full 
powers  b'T  each  government  hove  herebv  signed  and  sealed 
Tiro  tRmvTnmriT •  W<^  «-hinV  this  has  been  read 


into  the  transcript,  w e  do  not  want  vou  to  read 
documents  already  in  evidence.  It  is  in  evidence, 


course 


Vrsrf,  sir.  Resuming  then  at 


MR.  MA^TICE 


following  pare,  that  is,  at  nape  xou 

THE  PREt-TDET’™;  V/e  11,  ns  vou  have  written  it, 
some  of  the  Judges  "*ould  live  vou  to  road  it,  so  read 
it.  Home  Of  the  Judges  prefer  to  read  it,  so  read  it. 
!*R.  KATTICE*  Yes,  "our  Honor. 


« r*  — ??*'**’* 
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MR.  MATTICE:  SIGNATURE  PROTOCOL 

At  the  moment  of  proceeding  to  the  signeture 
of  the  Agreement  concluded  this  day,  each  Plenipoten¬ 
tiary  has  agreed  as  follows: 

(a)  With  reference  to  articles  II  and  III 
of  the  Agreement;  menace  or  attack  against  Manehukuc 
shall  be  regarded  as  menace  or  attack  against  Japan  in 
the  light  of  Paragraph  2  of  the  Protocol  concluded 
between  Japan  and  Manchukuo  on  September  15th,  1932. 

(b)  With  reference  to  Paragraph  2  of 
Article  IV  of  the  Agreement,  the  Agreement  shall 
remain  in  force  until  the  situation  necessitating 
suprort,  assistance  or  aid  enos,  if  suprort,  assistance 
or  aid  based  upon  Article  II  co  III  is  still  continued 
at  the  expiration  of  the  term. 

SECRET  ADDITIONAL  PROTOCOL. 

At  the  moment  of  proceeding  to  the  signature 
of  the  Agreement  concluded  this  day,  the  undersigned 
plenipotentiaries  have  agreed  regarding  the  follow¬ 


ing. 


(a)  With  reference  to  Articles  II  and  III, 


authorized  officials  of  the  three  High  Contracting 
Parties  shall  deliberate,  previously  and  as  soon 
as  possible  after  the  Agreement  is  formed,  as  to  the 
existence  of  every  possibility  of  conflict  and  as  to 


4.-  » 


the  way  and  the  scope,  witmn  . — 

lng  Parties  give  their  mutual  support,  assistance, 
or  aid  according  to  the  geographical  conditions. 

(b)  High  Contrectlnr  Parties  shall  te 
obliged  not  to  conclude  an  armistice  or  peace  indivic 

ally  in  a  war  they  Jointly  wage. 

(c)  In  the  case  some  of  the  obligations 

based  upon  treaties  already  concluded  with  third 
powers  are  contrary  to  the  provisions  of  this  Agree¬ 
ment,  High  Contracting  P;rties  shall  not  be  restrain 

by  these  obligations. 

(d)  The  present  Secret  Additional  Protocol 
shall  not  be  published  or  transmitted  to  the  third 
powers  without  High  Contracting  Parties'  approval. 

(e)  The  present  Secret  Additional  Protocol 

shall  remain  In  force  for  the  same  term  as  the 
Agreement  end  the  Signature  Protocol  and  they  shall 
.  11 _ inconamhle  carts  of  a  whole. 


the  limited  scope 


relation  is  concerned.  Details  of  the  miiit<..r/ 
assistance  to  be  given  in  future  according  to  the 
circumstances  shall  be  subraitted^to  the  dexiberetion 
provided  in  the  Secret  Protocol. 

That.  nature  of  the  craft  in  this  negot iations  , 
rs  its  title  shows,  is  consultation  and  assistance. 

Its  main  object  is  to  strengthen  the  united  defense 
against  the  destructive  operation  of  the  Comintern; 
v/ith  Soviet  Russia  as  its  chief  object  tut  not  any 
ether  third  p^wer^as  its  object.  No  intention  of 

world  domination  can  be  detected  in  any  of  its  articles 
It  is  very  pacific  and  harmless.  It  is  an  agreement 

for  neutral  consultation  and  assistance,  involving 


between  Ja^an  and  Germany  concerning  tne  lecnmwi 
problem  as  to  whether  a  document  or  a  verbal  under¬ 
standing  be  presented  regardin'?  Japan's  reservation 
that  in  case  the  third  powers  (such  as  Britain  or 
America)  except  Russia  be  regarded  as  the  object, 
for  supplying  military  aissistcnce  wo-  Id  be  in  accord 
ance  only  wit.i  the  circums' ances,  for  instance  when 
tne  said  country  turned  red,  its  enforcement  and  its 
degree  woi  Id  be  independently  decided  according  to 

(1)  i_x.  2619  (Draft  Agreement  to  Strengthen 
the  Anti  Communistic  Trecty);  Tr.  22,546) 


he  sltuction,  end  »  _ 

.  ,n  extension  of  the  nnti-Communistlc  . 

,ther  woros,  they  respite 
From  desired  c  aocumentrl  re 
:e..xnded  to  me  ke  it  general, 
tion  regarding  tnirc  powers 
of  the  general  end  politic*-1  succ  » 

wire  thet  Jtren  co*  Id  not  suo  ^  3> 
ssisttnee  under  present  cirounsUnces. 

The  hXHWTO'.'A  Urssrge  o.  .  ey  ■  > 

4.  ■  r.r> l r t.  csked  Oerarny  to  under- 

3Xple ining  Jrpsn's  stenopclnt, 

stn.d  .no  to  rorke  concession. 

IT&Q&1-I  hto  .«iilifcr''  Iffelrs  Bures'*  Ch 

CHIJIHI  request  Germm  concession  to  •‘ilit 
anCnIJIRI  understanding  Jnpnn' s 

•tfche  Ott.  However,  Germ,  ny, 

,  t  ,,  r  ( r  urny  be  rttecked  by  third  power, 
cllegotion  thrt  '  mUitery 

.  ,ussi£  jepon  could  not  offer  my  m 
except  Russ it  .  mrv  strnd  neutral, 


d  from  the  fact  xiu  *  — 
servf tion,  Germany 
eliminating  the  limitx- 
excent  Russia  with  m  tii 
though  she  was 
ly  military 


fully 


Pl.ct  w;s  concluded  by  the  different  responsive 
sons  under  in  entirely  distinct  new  condition  end  1 
no  re  let  ion  with  this  negotiation.  This  hi  s  rlreed; 
been  proved  by  Foreign  Minister  HATSl’OKA's  cttitud< 

his  explrnr-tion  zt  the  Imperic.1  Conference  on  Sept 
27.  1940,  end  KONOYE’ s  Memoirs  concerning  the  Tri 


rrtite  Pr.ct 


ctiori  between  Jr.pr.n,  Germcny  i  no  It  fly  were  i  or  uil 
purpose  of  rescuing  the  Jopencsc  notion  from  decth 
fron  suffoertion  end  ending  chf os  on  the  Chinese 
continent,  to  mrke  Jr.pen’ s  relation  with  friendly 
powers  closer  with  f orm: 1  diploautic  negotiations 
within  the  scope  which  v/r.s  i etherized  by  the  diploraetic 
right  of  rn  independent,  sovereign  stetc  in  Intcrnr  tionf.l 
Lf.v;,  to  rr-ise  Jcpcn's  intcrnf  tionrlly  isolrted  position, 
tr,  +■  r  thr  nhr nee  of  its  crusing  the  Chine  se  Govern- 


j£.p?n's  situation  ct  thi  t  time,  ms  «. 

right  *  nd  ebove-boerd  action  from  the  standpoint  of 

of  International  lew.  Pcrtici  lrrly  Veceusc  the  dre  ft 

agreement  was  occific  an d  hfrmless,  end  becr.use  the 

negoti.  tion  was  discontinued  before  conclusion  -s 

the  result  of  Germany's  betrayal.  Ve  find  in  these 
fi  cts  no  evidence  of  cn  intention  to  commit  crimes 

or  of  commission.  The  crosccution,  a veiling  itself 

of  exhibit  i.o.  2214,  has  adopted  whrt  it  styles 

ITitG.iKX '  s  declaration.  Fu*  it  nr^ved  th  -t  this  v/c  s 

the  record  of  ARITiJs  speech,  not  ITAGAFI's  or  KOISO's 

declerrtion.  The  prosecution,  however,  epoerrs  to 

forget  th.  t  they  so  •greed.  By  the  KII-O  Firry 

entry  of  August  4,  1939,  the  orosccution  suggests  th:  t 

the  army's  opinion  on  the  Military  Agreement  caused 

the  threat  of  ITAGnKI'  s  resignation  from  the  Wer- 

Uinistcrship.  But,  rs  the  liary  itself  hrs  made  it 

cite r ,  they  were  but  rumors,  anc  nothing  but  groundless 


m 
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It” has  been  proved  that  the  fact  was  that 
IT,.G„KI  faithfully  followed  the  government's  adopted 
policy^e  spec  lolly  as  he,  sending  the  telegram  about 
Kay  1939,  to  the  effect  that  he  had  no  Intention  of 
overthrowing  the  then  cabinet,  admonished  military 
attache  to  Germany,  KkVb.BE.  The  prosecution  has  pro¬ 
duced  the  hkltkDk-ShlOMI  tiemoirs  as  the  lost  resort 
to  accuse  falsely  that,  against  the  Emperor's  desire 
to  have  only  Russia  as  the  object  of  the  agreement 
ln  this  negotiation,  ITkGnKI,  supporting  consistently 
negotiations  by  OSHIUfc  and  SHIhkTORI ,  screened  both 
ambassadors'  wayward  conduct  from  the  Emperor's  censure, 
and  struggled  bitterly  with  the  power  opposing  the 
agreement  with  Germany  M  t:  1  area  inside  Shonghaikwan. 
However,  the  credibility  of  these  memoirs  is  doubtful 
and  such  second  and  third  degree  hearsay  does  not  con- 

tribute  to  a  fair  trial. 

The  Ott  telegram  dated  September  6,  1939 

shows  that  ITnGAKI  worked  hard  to  strengthen  the  rela¬ 
tions  between  Japan  and  Germany,  but  it  definitely 
recognized  that  he  failed  to  do  so  in  consequence  of 
the  change  in  European  sit*  tion.  Ambassadors  OSHIKh 
end  SKIfUiTOhl  fulfilled  rospectivly  their  duties  by 

(1)  Ex.  3301,  YaMuWAKI's  /affidavit,  30,106 

(2)  Ex.  3495,  Ki.WABE's  Affidavit,  T.  23»770 

(3)  Ex.  2198,  the  Ott  telegram,  T.  15,744 _ 1 _ 


m 
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using  their  authority  cs  cmbt ssrdors,  qualified  by 
international  law  in  conformity  to  Japan's  nr.  tional 
law,  and  they  never  acted  violating  the  national  lav/ 
or  against  the  ideal  of  international  law. 

In  short,  IT«GnKI's  conduct  in  this  negotia¬ 
tion  of  1933-1939  was  the  faithful  fulfillment  of  his 
official  responsibility  within  the  scope  cf  the  proper 
exercise  of  national  r^hts,  with  no  malice  or  bre-ch 
of  responsibility.  The  content  of  this  negotiations, 
as  repeatedly  mentioned,  involves  nothing  to  be  crit¬ 
icized  from  the  international  diplomatic  viewpoint. 
Moreover,  this  negotiation  ended  before  any  agreement 
was  concluded.  Accordingly,  Counts  5,  1/,  23,  29  ns 
to  ITi.G.»KI  ore  not  sustained. 

iv.  The  settlement _of  the  Chsro&ufenft  and 
Komonhnn  jXtaiHS. . 

The  prosecution  alleges  in  Counts  1,  4,  5,  17, 

25,  26,  35,  36,  44,  51  and  52,  together  with  Appendix 

n,  Section  3,  Japan's  aggression  on  the  Soviet  Union 

r nd  is  prosecuting  IT/iGi.Kl  with  the  c. targe  of  his  , 

being  concerned  with  all  the  counts  mentioned  above. 

4lnd  in  the  phase  of  the  Soviet  Union  beginning  with 

(1) 

the  opening  statement  end  in  i  ts  supplement,  the  prose¬ 
cutor  first  asserts  tlv  t  the  conclusion  of  the 

(1)  Prosecutor  Golunskl's  o  ening  statement  in  the _ 

phase  oT  the  Soviet  Union,  Oc t .  o, 1946,  T.  7,213 


f 
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Anti-Comintern  Poet  constituted,  from  a  political 

point  of  view,  the  crime  of  aggression  and,  secondly, 

alleges  the  Chongkufeng  (Lake  Khassan)  affair  in  193^, 

the  Nomonhan  (the  Khalkin-Gol  River)  affair  in  1939, 

and  plots  intended  for  military  aggression  against  the 

Soviet  Union  (the  special  maneuvers  of  the  Kwantung 

Army,  etc.)  in  other  years,  os  constituting  aggression 

from  military  viewpoint. 

With  the  Anti-Comintern  Pact  concluded  on 

Koveraber  25,  1936,  ITaGaKI  had  no  connection  whatever. 

As  at  that  time  he  was  in  Manchuria  as  Chief  of  Staff 

(1) 

of  the  Kwantung  Army  he  occupied  no  responsible  posi¬ 
tion  -jcncerning  the  decision  of  our  national  plan 
nor  had  authority  of  any  sort  with  regard  to  the  con¬ 
clusion  of  the  pact. 

And  also  in  operating  the  plan  of  the  special 
maneuvers  the  Kwantung  Army  made  he  was  not  a  partici¬ 
pant.  When  the  reinforcement  of  the  Japanese  military 
forces  in  Manchuria,  lasting  until  October  from  July 
1941,  was  put  into  practice,  he  was  in  Korea^ (Seoul) 
as  Commander  of  the  Japanese  Army  in  Korea.  The 
above-mentioned  maneuvers  wore  intended  for  reinforcing 
the  Kwantung  Army  in  order  to  meet  the  need  of  strength¬ 
ening  warlike  preparations  against  the  Soviet  Union, 

(1)  Ex.  110,  ITiiGiiKI's  ccreor.  T.  716 _ 

(2)  Ex.  110,  itaokKI'  s-  ccroor,  T.  716 


'W'  fr: . 

■  ’■  V  .  . 
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ond  orders  from  the  Japanese  General  Headquarters 
being  dispatched  to  tho  Commander  of  the  Kwantung  <.rmy 
the  Commander  of  the  Japanese  Army  in  Korea  had  no 
connection  therewith  and  was  not  invested  with  any 
degree  of  authority  to  interfere  therein. 

Let  us  take  up  the  Changkufeng  ond  the.  Komon- 

han  affairs. 

THE  PRESIDE)  T:  We  will  recess  for  fifteen 

minutes. 

(Whereupon,  at  1045,  p  recess  was 
taken  until  1100,  after  which  the  proceed¬ 
ings  wore  resumed  ;;s  follows  •  ) 


(1.  Ex.  3576 
May  29, 


TaNhKi.,  Shinichi's  Affidavit, 
1947;  Tr.  23,329) 
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TIE  PRESIDENT:  We  have  decided  not  to  sit  on 

Army  Day,  by  a  majority. 

Mr.  Matt ice. 

MR.  MATTICE:  Reading  now  page  169: 

(A)  The  Changkufeng  Incident. 

The  circumstances  in  which  Japan  was  place  ’  at 
the  outbreak  of  the  Changkufeng  affair  in  July,  193 
was  as  follows:  In  consequence  that  she  failed  in 


9 

10 

n 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 


22 


23 

24 

25 


seizing  the  opportunity  of  settling  the  affair  peace¬ 
fully  due  to  the  reason  that  the  battle  of  Hsuchow  by 
the  victory  of  which  the  Japanese  Supreme  Command  had 
expected  to  find  the  key  to  the  solution  of  the  China 
Incident  fell  short  of  attaining  her  object  of  operations 
and  ended  in  missing  a  prize  ready  at  hand  owing  to  a 
vast  gulf  between  her  strength  and  that  of  China  and  the 
spaciousness  of  the  battlefield,  Japan  was  driven  to  such 
a  plight  as  to  be  compelled  to  remove  her  forces  for  the 
preparations  made  necessary  to  venture  the  Hankow  mili¬ 
tary  operation  in  order  that  she  might  find  out  the  way 
of  making  peace  with  riddance  of  an  aggravated  menace 
to  which  the  armed  forces  of  Japan  were  exposed  because 
of  the  dispersed  disposition  of  her  small  strength 
against  the  overwhelming  odds  China  concentrated  upon 
the  front  of  Hankow  and  of  a  vociferous  cry  China  dared 


to  raise  for  thoroughgoing  resistance  to  Japan. — It  was^  J 


therefore,  everything  for  Japan  to  maintain  her  relation"  , 

with  the  Soviet  Union  in  quietude  and  tranquility.  It 

would  be  beyond  reason  that  Japan  under  such  conditions 

dare  to  open  hostilities  with  the  Soviet  Union,  and  it 

must  be  the  least  possible  thing,  too.  Japan  was 

(1) (2) 

astonished  at  the  outbreak  of  this  affair. 

Really  this  affair  had  its  origin  in  a  strife 
about  the  position  of  the  frontier  caused  by  the 
ambiguity  of  the  treaty  on  the  frontier  line  which  was 
not  clear  and  about  which  some  sort  of  strife  was  going 

(3)0X5) 

on.  It  was  occasioned  by  the  fact  that  on  July 

11,  1938,  some  forty  Soviet  soldiers  trespassed  upon  the 

territory  of  Manchukuo  in  the  vicinity  of  Chanchi  (a 

place  which  belongs  to  the  territory  of  Manchukuo  and 

even  the  Soviet  Union  so  admits)  and  occupying  Changkufa  p 

(6) (7) (8) 

started  the  construction  of  positions.  The 

military  police  sent  out  by  Japan  and  Manchuria  were 

shot  at,  one  of  them  being  killed  while  the  rest  were 

(9) (10) 

captured.  (July  15) 

((1)  Ex.  3316,  ITAGAKI' s  affidavit,  8  October  1947,  T. 
30304.  (2)  Ex.  2622,  'iASIiIMOTO,  Gun,  affidavit,  20  May 

1947,  T.  22586.  (3)  Ex.  756,  the  record  of  the  confer¬ 

ence  between  SHIGEMITSU  and  Litvinov,  T.  7760. 

(4)  Ex.  262 6.  the  Peking  Supplementary  Treaty,  16  Nov. 
i860,  T.  22696.  (5)  Ex.  2627,  the  protocol  on  the 

eastern  frontier  of  Hunchun,  T.  22698.  (6)  Ex.  2622, 

HASHIMOTO,  Gun,  affidavit,  T.  22586.  (7)  Ex.  2(28. 

TANAKA,  Ryukichi,  affidavit,  T.  2271.  (8)  Ex.  2633, 

excerpts  from  Litvinov's  diary,  T.  22803.  (0)  Tx.  75 3 
(read)  T.  22819.  (10)  Ex.  2642,  MIURA,  Waichi,  affidavit, 
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Foreign  Minister  UGAKI,  on  July  l  »  P 
dispatching  telegraphic  instructions 'to  Deputy  Ambas¬ 
sador  NISHI  at  the  Soviet  Union  requiring  the  Soviet 
forces  to  make  its  rapid  withdrawal  tried  to  settle  the 
affair  by  recoursing  to  diplomatic  negotiations. 

Deputy  Ambassador  NISHI  visited  Deputy  Minister 
of  the  Foreign  Affairs  of  the  Soviet  Union  Stomoniyakov 
.  _ _ 4-V.n  fnl  IrtUllnii  riav.  the  15th,  and  deliver- d 


in  Korea  was  not  experienced  in  - . 

on  the  other  hand  the  Supreme  Commend  was  most  unwilling 
to  its  expansion  which  might  be  made  by  any  chance  Just 
at  the  time-  when  preparations  for  the  i/uchang-Hankow 
operations  were  being  attended  to,  it  decided  to  lead 
the  Japanese  Army  in  Korea  to  take  a  cautious  attitude 
and  also  fixed  the  principle  of  settling  the  affair  by 
transferring  it  to  formal  diplomatic  negotiations  and  t< 
the  Army  in  Korea  dispatched  a  telegram  to  that  effect. 
At  the  same  time  the  Supremo  Command  took  the  course  of 
,  _ _ u  d-var,  Vnr-  T.lnistrv  to  the  Foreign  Office 


reached  by  means  of  diplomatic  nogoti 

(d)  rx.  2622,  H/^HIIIOTO's  affidavit, 
- frIDO's  affidgvttj-frv 
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settling  rapidly  and^ locally  in  complete  agreement  with 
the  General  Staff. 

Foreign  Minister  UGAKI  affirmed  that  ITAGAKI 
was  faithful  in  observing  the  Government’s  principle  of 
localizing  the  affair  and  aided  the  Government  in 
settling  the  affair  rapidly  and  peacefully. 

When,  on  July  21,  ITAGAKI  reported  to  his 
Majesty  on  matters  under  his  jurisdiction  concerning 
this  affair,  His  Majesty  asking  him  if  his  report  was 
not  somewhat  different  from  that  which  Foreign  Minister 
UG^KI  submitted  to  the  Throne,  was  pleased  to  postpone- 
his  decision  until  ITAGAKI  could  investigate.  The 
prosecution  intimated  that  ITAGAKI  was  severely 
reprimanded  by  His  Majesty,  when  he  reported  that  UG^KI 
approved  of  employing  force  of  arms  against  the  Soviet 
Union  and  introduced  to  support  it  "the  recollections  of 
HARADA  and  SAIONJI."  Not  only  is  this  hearsay,  but 
Foreign  Minister  UGAKI  attested  that  he  had  not  heard  of 

(3) 

such  a  thing. 

ITAGAKI  himself  knows  this  matter  quite  well. 
There  was  a  discrepancy  between  the  report  which  was 

(  m  Ex.  3316.  ITAGAKI 1 s  affidavit,  already  referred  to^ 

(2)  Ex.  2715,  UGAKI,  Kazushige,  affidavit,  T.  23370. 

(3)  Cross-examination  upon  UGAKI,  January  10,  19^7, 

T.  23889.) 
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submitted  to  the  Empcror“*T™« .  the  Foreign  Minister 
ard  that  of  ITAGAKI,  In  respect  to  preparations  of  the 
Army  to  meet  the  situation,  wherein,  If,  by  any  chance, 
the  Soviet  forces  might  cross  the  boundary,  taking  an 
aggressive  attitude  in  connection  with  the  Changkuf.ng 
incident.  As  the  results  of  the  investigation  mad;  by 
Premier  KONOYE,  it  became  explicit  that  there  had  been 
some  misunderstanding  on  the  part  of  Foreign  Minister 
UGAKI.  Consequently,  after  Premier  KONOYE  presented  an 
explanation  to  the  Throne,  ITAGAKI  was  again  granted  an 

—  _ i  ~  n 


audience  by  the  Emperor  and  received  the  Imperial 

(1) 

sanction. 


The  Japanese  High  Command,  in  view  of  the  slow 
progress  of  the  diplomatic  negotiations,  fearing  the 
unexpected  enlargement  of  the  conflict  might  ensue,  both 
sides  facing  each  other  on  the  spot,  decided  to  recall 
the  troops  which  the  Chosen  Army  dispatched  for  rein¬ 
forcement  of  the  boundary  guard  and  to  watch  quietly 

«  »  ^ ^  ft  ft  V“\ 


VJ  J  w  —  - 

the  development  of  the  situation.  Accordingly,  such  an 
order  was  issued  on  July  26. 


No  sooner  had  the  Japanese  troops  begun  to 
withdraw^' than  the  Soviet  troops  penetrated  into  the 


territory  of  Manchuria  at  9*«30  a.m.,  July  29,  crosoing 

.  A  a  n 


((1)  Direct  Examination  oyTAGAKIiMOct;  davit. 

t!  22588'.  (3)  Ex'.  2628,  TANAKA,  Eyukichi,  affidavll 

,  o  1  \ - - - - - 


-T.  22716*-)- 


* 

■ 

Lfj 


t 
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over  the  boundary  line,  north  of  Changkufeng  and  south 

of  Shatsaofeng,  which  the  Soviet  Union  alleged  to  have 

% 

been  fixed  by  agreement,  and  set  about  to  build  fortifi¬ 
cations.  Whereupon,  the  Japanese  forces  drove  back 
these  Soviet  troops  from  there  and  then  withdrew  as  far 
as  the  western  hill  in  order  to  avoid  any  further 
clashes.  The  Soviet  troops,  having  seen  the  weak 
attitude  of  the  Japanese  forces,  attacked  them  under 
cover  of  tanks.  Such  being  the  state  of  things,  the 

Japanese  forces  engaged  in  battle  reluctantly  for  s^lf- 

(1) 

defense. 

After  that,  Soviet  troops,  until  the  conclusion 
of  the  agreement,  the  highest  peak  of  activities  being 
August  2,  using  long  range  cannon,  even  using  airplanes, 
bombed  far  into  the  interior  regions  of  Korea.  But, 
the  Japanese  troops  took  such  method  as  to  repel  the 
enemy  wherever  they  made  assault,  never  transgre  ssed  t.h 
boundary  line  and  sticking  to  the  defense  line.  In  the 
face  of  the  daily  increase  of  damages,  especially  after 
the  request  for  permission  to  use  airplanes  by  the 
Chosen  Army  had  been  turned  down  by  the  Central  Author¬ 
ities,  the  Japanese  Army,  fighting  an  unfavorable 
battle,  waited  patiently  the  outcome  of  the  diplomatic 

(25(3) 


negotiations . 


((1)  Ex.  2647-A  as  shown  above ^  T .  22932.  (2)  Ex. ^2647- 

shown  above.  (3)  Ex.- 2*23  ay-sht-wr- 


■ 


During  this  period  formal  diplomatic  negut 
ations  between  SHIGEKtTSU  and  Litvinov  wore  carried  on 

finally  the  agreement  of  truce  was 
^  Thus  the  affair  came  to  a  settle 


several  times  and 
signed  August  11. 
ment . 

Such  is  the  truth  of  the  Changkufc-ng  incident 

as  testified  by  all  positive  evidence.  Though  the 

prosecution  witness  Lieutenant  Colonel  Tereskin's 
( 2) 

testimony  can  scarcely  be  said  to  be  substantially 
important  and  relevant  to  this  incident,  for  he  only 
took  command  of  the  battle  of  July  30  an<3  31  an<^  soon 
retired  from  the  front  line  on  account  of  an  injury, 
though  he  admitted  that  the  Soviet  troop^had  built 

fortifications  at  Chan  ,kuf  eng  on  July  11. 

The  witness  Chernopyatko ' s  testimony  was  thc^ 
Vartarmin's  testimony  was  likewise  the  same. 
Exhibit  753  is  a  report  made  by  the  Border 
bureau  of  the  Soviet  People's  Home  Commissariai 
2i  1946.  Wo  call  to  the  Court's  attention 
j  report  was  not  made  at  the  time  of  the  inci- 
worked  out  quite  recently  in  consideration  of 


same 


October  5,  19*6 
October  15»  3  9^6 


B* -7. 


this  trial.  It  is  clear  that  this  Changkufcng  Incident 
was  not  instigated  by  Japan  with  aggressive  intentions, 
but  the  fact  was  just  the  reverse.  Japan  endeavored  to 
settle  the  incident  by  means  of  diplomatic  negotiations 
at  the  same  time  tried  earnestly  to  prevent  its  enlarge 
ment,  localizing  it  on  the  spot  at  the  expens o  of  great, 
damages  and  sacrifice.  ITAGAKI  faithfully  followed  the 
aforesaid  policy  of  the  Japanese  Government  and  tried 
his  best  to  settle  it.  It  is,  therefore,  emphasized 
that  this  case  shall  not  be  taken  up  in  the  Indictment, 
therefore,  the  alleged  Counts  of  17,  25,  35,  44,  and  52 
are  groundless. 


•vA'  ''•••••  $£ 


Like  the  Chankufeng  Incident,  this  incident 
e  arising  from  an  inaccuracy  of  the  boundary  lino 
in  countries*  Japan,  at  that  time  being  tbsorbed 
.ving  the  China  Incident,  she  wanted  nothing  but 
with  the  Soviet  Union.  Consequently,  Japan, 
lining  a  passive  attitude  against  the  Soviet 
all  the  time  and  sustaining  great  damage  and 
/atnage,  fought  the  defensive  battle  against  the 
3nge  of  the  Soviet  Union,  as  an  independent  state, 
LI  as  on  the  ground  of  common  defense  of  Japan 
anchukuo.  Besides,  this  incident  was  settled 
mber  13,  1939,  by  the  regular  diplomatic 
iations  and  handed  over  to  the  Common  Committee 
th  countries,  which  finally  fixed  the  boundary 
after  two  years  study.  Thus,  the  whole  matter 
to  a  close.  ITAGflKI,  the  then  War  Minister, 

.lting  with  the  Supreme  Command  and  obtaining 
onsent  of  the  Cabinet,  endeavored  to  settle 
ncident  ps  quickly  as  possible  maintaining 
■vront.iine  Armv' s  Dolicy  of  localization  on  defense 


It  seems  that  the  prosecution  assumed  that 
mg  Army  had  already  in  mind  this  military 
^16.  ITAGAKI's  affidavit,  October  8,194-7; 


operation  three  years  before  the  hnppening  of  this 

incident,  and  thpt  the  objective  of  such  operption 

hpd  been  to  cut  the  m^in  line  of  the  Siberian  Railway 

so  that  the  Fpr  East  might  be  kept  out  of  the  Soviet 

Union,  referring  to  Ex.  761-A,  in  which  ITAGAKI  was 

quoted  os  having  told  ARITA  to  that  effect  on  March 

28,1936.  That  is  really  an  incomprehensible  assertion, 

As  the  map  will  clearly  sho\  ,  the  region  where  this 

incident  occurred  is  a  1  emote  prairie  pasture  along 

the  Harhigol  River.  It  mpy  be  of  some  worth  to  the 

natives,  but  it  is  beyond  our  comprehension  how  the 

securing  of  this  region  had  any  bearing  on  the  cutting 

of  the  main  line  of  the  Siberian  Railway. 

Referring  to  the  interrogation  of  the 

accused  HIRANUMA,  dated  April  24,1946,  the  prosecution 

assumed  that  ITAGAKI  had  again  stated  his  views  thrt 

the  combat  should  have  been  continued  against  Premier 

(1) 

HIRANUMA* s  intentions.  Nevertheless,  the  President 

of  this  Tribunal  ruled,  sustained  by  a  majority  of 

the  Members,  that  the  interrogation  of  one  of  the 

accused  may  be  used  favorably  or  unfavorably  in 

respect  to  that  accused  only,  But,  that  as  to  others, 

(2) 

it  may  not  be  considered.  Furthermore,  when 

(1)  Ex.  768-A,  Interrogation  of  HIRANUMA,  T.  7853-6. 

(2)  June  17,  1948;  T.  24,572. 


flr.  Tnvenner  made  n  proposal  on  August  13»1947» 
thrt  the  foregoing  rule  be  changed,  the  President 
.gain  ruled  that  an  accused  statement,  made  after  the 
wr's  end,  in  an  interrogation,  may  only  be  admitted 
against  him  who  made  it.  In  pointing  out  the  fore¬ 
going  fact  v/e  conclude  that  the  statement  of  the 
prosecution  is  supported  by  no  proper  evidence.  In 
addition,  the  prosecution  produced  exhibit  2 7*  *nd 
assumed  that  the  Japanese  and  Mongolian  Armies  had 
been  strengthened  and  expanded  et  the  same  time. 

)it  made  clear  the  basic  principles  of 
Lng  the  Mongolian  Army  pnd  shows  the 
?1  principles  of  training  and  administrating 
Lian  Army,  thus  making  it  alert  ^nd  able 
1  its  duty  or  defense  of  its  country. 

V;e  cannot  see  that  there  exists  any  relation 
his  exhibit  and  the  matter  dealt  with. 

ITAGAKI  had  no  connection  with  it. 

In  the  first  place  the  Nomohnn  Incident 
one  instance  of  those  frontier  disputes 
-e  apt  to  happen  concerning  obscure  boundaries 
•e  in  the  world.  The  fact  that  the  greater 
•he  evidences  offered  to  this  Court  regarding 


between 


r 
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this  matter,  were  maps  of  the  region 

1  clearly  shov;  the  nrture  of  the  disputes.  Moreover, 

2  the  responsibilities  of  the  incident  were  evidently 

3  on  the  side  of  the  Outer  Mongolia  for  it  was  the  Outer  | 

4  Mongolian  Army  which  crossed  the  River  Halhnr  on 

3  Hay  12,  1939,  which  was  believed  to  be  the  Manchurian 
7  and  Mongolian  boundary  and  attacked  the  Manchurian 
g  Army.  The  Kwantung  Army  os  a  matter  of  duty  disprtched 
9  twice  n  samll  branch  force  to  expel  the  invading 

10  army  but  as  soon  as  its  task  had  been  accomplished, 

11  the  detached  force  returned  every  time  to  their 

12  original  station,  taking  every  precaution  to  prevent 
i3i  further  enlargement.  At  first  the  matter  was  left 

14  j  entirely  to  tl  c  hand  of  the-Kv/antung  Army,  but  on 

15  '  May  31,  in  the  General  Stnff  Office,  was  decided 

16  |  the  policy  to  localize  it,  keeping  on  eye  on  the 

^  development  of  the  incident. 

18  From  June  15  on,  however,  considerable 

W  numbers  of  the  Outer  Mongolian  Army,  equipped  with 

20  gUnS  and  tanks,  invaded,  and  Russian  airplanes  came  to  j 

U  bomb.  Thus  their  attacks  gradually  became  intense. 

^  As  it  v/ns  a  definite  policy  of  the  Supreme  Command 

Z  not  to  mako  air  operation  in  the  conflict  the  Kwantung 

^ \  2650  YANO’s  affidavit,  May  26.1947;  T.  22,994. 

25  (2)  Ex*.  2655^  TAKUSHIRO,  Hattori' s  affidavit,  May  26, 


. 
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Army  had  to  suffer  serious  damages,  rnd  was  forced, 
finally,  to  reciprocate.  On  August  30,  the  Vice- 
Chief  of  the  General  Staff,  NAKAJIMA,  brought  the 
order  to  the  Kwantung  Army  not  to  enlarge  the  operation 
in  the  are**  of  Nomonhnn,  but  to  bring  it  to  a  close 
as  speedily  ns  possible.  And,  on  the  3rd  of  September, 
the  Vice-Chief  of  the  General  Staff,  was  again  dispatched 
to  Hsinking  to  hand  over  the  order  to  the  Commander 
of  the  Kwantung  Army.  The  contents  of  the  order  was 
that  "the  Imperial  Headquarters  is  intending  settle¬ 
ment  of  the  incident  and  offensive  operations  should 
cense."  For  the  purpose  of  implementing  the  order, 

UEDA,  the  Commander  of  the  Kwantung  Army  was  relieved 
i  of  his  post.  He  found  himself  in  a  very  difficult 
position,  to  have  to  stop  the  operational  movements 
»  of  the  p'?.flson  which  had  already  been  on  the  move 

r  and  a  now  commander  was  appointed  v.ho  was  expected 

(l) 

*  to  carry  out  the  order. 

*  On  the  other  hand  the  diplomatic  negotiation 
}  was  cprried  out  in  Moscow  between  TOGO  and  Molotov 

1  and  on  September  16,  an  agreement  of  truce  was  signed 

2  Cl)  C2) 
and  the  hostilities  ended. 

(1)  Ex.  2*22,  HASKIM0T0,  Gun’s  affidavit,  May  22, 

5  (l)  Ex^2659,  O^A^Saburo' s  affidavit,  May  27,1947; 

(2)  Ex.  2&6?-A,  Nomonhan  Agreement  of  Truce;  T.  23,142. 


V 


it  rns  not  the  Japenese  that  opened  urt  viui 
intention  of  regression,  but  it  was  thnt  the  Outer 
Mongolian  Army  (nnd  the  Russian  Army  joined  Inter) , 
crossed  the  boundary  nnd  initirted  the  offensive 
at trek.  Japan,  under  the  heavy  burden  of  settling 
the  China  Incident,  sincerely  wished  the  peace  of  the 
northern  area,  was  bent  on  quick  solution  of  the 
matter,  localizing  it,  avoiding  its  further  development, 
he  intended  the  voluntary  settlement,  even 
expense  of  great  sacrifices.  It  is  endorsed 
by  the  fact  that  the. damages  sustained  by  the  Kwantung 
Army  were  far  greater  than  those  sustained  by  their 
V/e  wish  to  call  the  attention  of  the 
i  fact  thnt  ns  the  result  of  the  formal 
•ogotiation  between  the  two  countries,  the 
-ij  reached  and  settlement  of  the  bounda.ry 
was  realized  by  the  work  of  the  joint  committee 
extending  through  two  years.  And,  thus  this  matter 
was  f-it  accompli.  This  matter  should  hnve  been  omitted 
from  the  Indictment  and,  accordingly,  the  Counts 
against  ITAGAKI,  numbers  17,26,36,51,  pnd  52,  have  not 
been  suirta inert, 

4",  this  point,  if  the  Tribunal  please,  Mr. 

S  AS  AG  AT/A  will  read.  _ 


Thus 


opponen 


Court  to  th 


diploma 


ogreemen 


THE  PRESIDENT*  Mr.  S  AS  AG  AW; 
MR.  S;.SAGAV:A  t  CHAPTLR  HI 


ITAGAKI  wps  in  an  easy  position  of ter  the 
collapse  of  the  HIRANUMA  Cabinet.  But  ps  soon  as  the 
General  Headquarters  of  the  dispatched  Amy  to  Chinn 

6 

7  had  been  organized,  he  went  to  Nanking,  being  ordered 

8  to  become  the  Chief  of  Staff,  under  the  Commander  in 

9  Chief,  NISHIO,  and  he  held  this  post  until  July  ,  19*1 

10  During  this  period  he  tried  in  every  way  to  bring 

11  about  promptly  the  all-rounded  peace  between  Japan 

12  :nnd  China,  which,  though  it  was  his  ardent  ciesire, 

H  he  had  not  been  able  to  realize  during  his  tenure  of 

14  office  as  V.’ar  Minister.  Ho  now  devoted  his  energy 

15  to  it,  according  to  the  changing  circumstances  on 
K>  the  spot/1^  During  the  period  of  his  said  office, 

17  !the  military  movements  were  limited  to  supplementary 

18  'operations  for  the  purpose  of  enforcing  the  blockade 

Uf  the  replenishing  route  to  Chungking,  and  he  was 

20  ! 

•chiefly  engaged  in  maintaining  the  occupied  area. 

22  Public  security  and  peace  were  his  chief  concerns. 

23  The  cooperation  with  the  Wang  Regime  was  wholly  left 

24  in  the  hands  of  the  Ambassador  ABE.  It  was  an  earnest 

25  desire  of  the  Army  that  the  Nanking  Government  would 
(1)  Ex.  3316,  ITAGAKI 1  s  affidavit,  October  8,  19*7g__ 
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7 
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finally  join  the  Chungking  Regime,  though  the  Army 
supported  the  Wang  Peace  and  Salvation  movement.  This 
is  made  evident  by  the  fact  that  in  1940,  supporting 
most  earnestly  the  peace  negotiation  with  Chiang 
Kai-shek  through  the  mediation  of  Sung  Tzu-liang, 
the  younger  brother  of  Sung  Tzu-chieh,  IT/.GAKI  trie^l  (3) 
to  have  an  interview  with  Chiang  Kai-shek  in  Changsha. 


9 


10 

11 

12 

13 

14 

15 

16 

17 

18 


19 

20 
21 


23 

24 


(3 


rv  ^16  ITAG/KI's  affidavit,  (ns  shown  above) . 
e£:  3305’,  OK  AD  A  |  Yoshimnsn1  s  Affidavit,  October 
6,  1947;  T.  30,151. 


25 


.vorut 


s  "irovu 


conreittoc1.  by  hin 


Sontcnbor 


I  \r  s  Cov.v.irjiC.jj.r 


KsmAJi  j£is.£-py--  -0l-  . 

1.  LX.  3316,  ITAG.KI's 

2.  Ex.  3316 >  ('c  shown 

3.  Ex.  3306-A,  SAr7J)A's 


ffiCnvit ,  T.  30319 
bovo ) . 

nffii'.r.vit,  T.  3015 


1.  In  the;  argument  concerning  the  accused 
ITAGAKI,  the  prosecution  asserted  in  paragraph  55, 
that  count  1  wa s  substantiated  by  paragraphs  1-54, 
which  meant  the  whole  of  its  summation.  V‘e  do  not 


ny  necessity  of  attempting  to  answer  such  a 
and  onnibus  assertion.  They  "Iso  said  that 


substantiate 


counts  ?9  to  3 


53  and  54.  TheSi.  two  paragraphs  discuss  natters 
concerning  ITAGAKI  aftv;r  his  appointment  as  the 
Cormnne’ or  in  Chief  of  the  Korean  Army  in  1941. 

In  reference  to  count  1  the  prosecution 


In  that  position  h 


active,  but  judging  from  his  opinions,  ideas  and 
schunings  in  the  past,  lie  was  certainly  not  free 
from  the  responsibility  for  the  outbreak  of  the 
Pacific  War,  which  in  every  respect  was  an  outcome 
of  tho  overall  conspiracy  in  which  ITAGAKI  hat-  played 
a  most  active  orrt." 


But  whore 


is  opinions,  ideas,  and 


scheriings,  which  prove  his  participation  in  any  con¬ 
spiracy  which  brought  about  th.  outbreak  of  the 
Pacific  War?  Kis  oarticioation  in  such  over*- nil 


conspiracy  has  not  been  shown 


On  the  contrary,  wo 


ha ve  establish, 


sir.ply  bocr.uso  the  vr. erne  . 

„os  Connam'.er  in  Chief  of  the  Screen  Amy,  ™°AKI 
testified  that  the  Screen  Arny  w.s  on  c  peseu-tinu 
footing  until  February  1945.  ’  Apart  fron  this 
fact  of  his  being  the  Connandor  of  the  Korean  Amy, 
th.re  is  no  evidence  sustaining  these  charges.  He, 
therefor..,  say  that  ITAGAKI  is  not  guilty  of  the 

c tragus  in  counts  29  to  34. 

3.  IT.xt,  the  prosecution  says  thr.t  counts 

*5  to  47  wuru  substantiated  by  paragraphs  53  -nC  54. 
Counts  45  to  47  related  to  an  attack  on  Nanking 
(12  Doconbur  1937),  on  Canton  (21  October  1938),  one. 
on  Hr.nkov;  (27  October  1938),  rospuctivuly,  and  hnvo 
nothing  to  c’o  uith  thu  porioC  covered  by  paragraphs 
53  and  54  of  thuir  sunnation. 


by  the  sale  two  pore graphs.  nmiyvw,  — 
nothing  statu?  in  those  paragraphs  which 
guilt  of  ITAG/ja  as  a  wager  of  vrr  of  ag 
against  those  countries.  Do  they  nean  t 
sir.ply  because 
\ic.  s  Connc.ntler 
testified  that  the  Kor 
footing  until  February  194  5 
fact  of  his  being  th 
th.ro  is  no  evidence 
thorufor. ,  sny  thr.t  ITAOAKI  is  not 

charges  in  counts  29  to  34. 

3.  N„xt,  the  prosecution  says  that  counts 

*5  to  47  Were  substantiated  by  paragraphs  53  'nd  54. 
Counts  45  to  47  related  to  an  attack  on  Nanking 
(12  Docenbur  1937),  on  Canton  (21  October  1938),  ant. 
on  Hankow  (27  October  1938),  respectively,  and  have 
an  -..ith  the  neriod  covered  by  paragraphs 


the  Pacific  War  broke  out  vmiie  ne 
in  Chief  of  the  Korean  Amy?  ITAGAKI 
ean  Amy  was  on  a  peace-tine 
Apart  fron  this 
Connandor  of  the  Korean  Amy , 
sustaining  these  charges.  We, 
ruilty  of  the 


to  by  tho  prosecution,  and  by  botn  their  ane  tne 
defense*  evidence  we  shall  make  it  cler.r  that  ITAGAKI 
has  not  committed,  in  lav;  or  in  fact,  any  of  tho 
crimes  charged  in  counts  54  and  55. 

5.  Tho  defendant  General  ITAGAKI  was  tho 
Commander  in  C.  ief  of  the  Korean  Army  for  the  period 
of  1942  and  April  1945.  The  prcsocution  said,  in  tho 
paragraph  J-14  of  their  general  summation  on  POW, 
that  sone  POW*s  were  punished  by  the  POW  Camp  Com¬ 
mander  for  informing  untruthfully  to  the  representa¬ 
tive  of  the  International  Red  Cross  in  1943,  They 
expressed  their  regret  to  the  Red  Cross  representative 
in  1944  for  not  thanking  tho  Camp  Commander  in  tho 
previous  year.  That  they  did  this  because  they  feared 
reprisal  if  they  did  not  express  their  gratitude. 

Are  we  to  believe  that  officers  of  Great  Eritain  would 
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stnor)  so  low  r.s  to  oxpross  gratitude  on  behalf  of 
several  hundred  compatriots  to  a  third  porson,  if  not 
true,  funring  thn.t  they  might  be  punished  by  a  few 
dn.ys'  confinoncnt  if  they  did  not? 

There  is  no  evidence  to  show  what  would 
hove  happened  to  then  if  they  did  not  express  their 
gratitude  to  the-  Red  Cross  representative.  V/e  can 
tht  refore  assume  with  stronger  conviction  that  these 
ren  felt  really  thanliful  for  the  treatment  of  the 
commander  that  their  gratitude  did  cone  out  of  their 


hearts. 

1. 

The  witness  I  KARA  and  the  reports  of  the 
representative  of  the  Red  Cross  stated  clearly  the 
actual  conditions  of  the  various  camps  in  Korea  and, 
beyond  doubt ,  they  were  better  than  ~ny  other  camps* 
Five  months  have  elapsed  since  this  evidence  was 
introduced  and  the  prosecution  has  producod  only  one 
exhibit  *in  rebuttal,  which  v;as  an  affidavit  of  a 
soldier  who  claimed  to  !mnw  all  important  events 
v/hich  happened  in  the  POW  camps  in  Korea.  The  gist  of 
the  affidavit  was  that  he  heard  that  the  list  of 
complaints  compiled  by  the  prisoners  was  not  received 

1.  Ex.  3307,  T.  30163. 

2.  Ex.  3308,  3309*  3310. 

3.  Ex.  3844,  T.  38167. 


-  •-  ■  -a-  -  - 


by  the  repr-s  .nt tive. 

Hot  r.  worO.  vk-.s  uttorui’  to  show  v:hr.t  they 

sufforwC  fpor.  enfi  whet  tlw-ir  cor.nl' ints  were  ebnut. 
if  *  _..k-'4  4-  -»-vio+-  oonnl^ints  rust  have  been  Very 


unreasonable  ones  • 

6.  In  paragraph  J-21  the  prosecution 
ref-.rred  to  evi ’.once  showing  that  the  POn  and  civilian 
internees  suffered  r.  Croat  deal  owing  to  the  lack 
of  food  and  r.udicinu  in  Singapore,  Java,  Sunatra, 
Borneo  and  other  places  under  the  jurisdiction  of 


Ar^a  Amy  fron  21st  of  April  194-5  to  *ne  ene  oi  . 

vru  shall  argue  fully  later  on  the  fact  that 
the  7th  Area  Amy  had  only  United,  direct  power  over 
orison- ,rs  of  war  in  the  Singapore  Area.  But  here  \vc 
say  that  TTAGAKI  had  control  of  POYJ's  only  in  the 
Singapore  area  so  v;e  refrain  fron  dealing  with  exhibits 

regarding  Java,  Sunatra  and.  Borneo. 

These  areas,  however,  were  suffering  terribly 
fron  the  difficulty  of  coraunic-tion  and.  of  obtaining 
foodstuffs  and  nedicines  for  the  use  of  the  solders 
and  natives  owing  to  the  continued  attack  by  the  Alliec 
Forces  fron  sea  and  air  on  the  Japanese  comunication 
1  iru>s.  It  is  quite  understandable  that  those  in - 


uthority  pros.rvuC  th.  stool:  of  th-.So  n.c.ssrrlcS 
1S  ruoh  r.s  oossiblu  since  they  (AC.  not  Sn«B  hov,  lone 

;his  state  of  slug'-  would  continue. 

:h  rogcrc 1  to  the  exhibits  referred  to  by 
:i„n  concerning  the  Singapore  area  the 
■j  concern  periods  prior  to  Hay  19*5.  If 
the  period  lr.t.r  thr.n  April  19*5 
■thing  but  comol~ints  of  shortage  of 
0  nodical  cr.ro.  Th.ro  vms  no  evienco 

Tho  prosecution 

r  ccusod  the  defendant  'bout  the  fret  thr.t  much  fooc 
r.nfi  medicine  Were  kept  in  stock  together  with  what 
the  Japanese  :.rny  obtained  fron  the  British  Arny. 

But  self -preservation  is  the  lew  of  nature.  Tho 
Japanese  Arny  did  not  laiow  how  long  the  war  would 
ir.st  me1,  they  could  not  know  when  the  state  of  si. go 
would.  be  lifted.  They  could  neither  toll  1-ovj  soon 
font’,  and  other  necessaries  would  roach  th.n  oven  if 
the  tide  of  war  changed •  Under  such  circumstances 
it  was  natural  and  necessary  for  those  wto  wore 
responsible  to  sustain  tho  lives  of  hundreds  of 
thousands  including  the  --risoners  of  war,  to  conserve 
the  supply  by  minimizing  the  consumption  to  tho  utmost, 
which  of  course  lowered  tie  living  conditions. 

This  u  s  based  on  the  law  of  nature  which  is _ 


most  of  th 
v;..  limit  them  t« 


trocities 


the  international  conventions, 
the  testimony  of  the  witnesses 
SAITO  *  that  the  rations  of 
inrs  to  the-  POV's  Wore  similar  to 


supe  rior  e-Von  to 
It  was  clear  fro 


rison^rs  of  war 


increase 


even 


conditions. 

phs  J-122  VII  and  J-122-A-11, 

:  the-  defendant  '-ith  a  breach 
Conventions  by  referring  to 

o  TO JO  regard 


the  prosecution  c bargee 
of  the  Hague  and  Geneva 
the  report  na.de  in  the  nano  of  Ha.GAKI 
ing  the  regulations  of  the  PO*  Cups  in  Korea  and 
qu-tu<’  the  pr.ssf.Bh  thf.t  the  prisoners  «-ulC  bo  «s.,e 
for  infos  trir.l  .'evaonnunt  r.nC.  rilltr.ry  lf-bor.  But 
they  fnilef  to  show  r.ny  i  vi c\;nce  of  the  Eoroo.n  Arr.y 
r.ctu-lly  usins  the  PC's  for  lr.hor  fir  ctly  oonneotc-C 
v-ith  operation. 

Th..  arosecutlon  'Iso  referred  to  the  portion 
where  the  report  sys  that  FCO  and  above  should  be 
guided  to  v/orl:  voluntarily,  and  t.ssuned  that  it 
i.  Ex.  3311,  3312,  33131  T*  30198,  30210,  30221,  and 


V 


they  would  eventually 
twisting  r.s sumption 


i^cnt  to  r.nko  natters  so  d..u  w*  u 
vjori:  voluntarily.  This  is  such  c. 
th..t  it  is  not  worth  arguing  on  our  port.  They  • 
referred  tho  passago  about  labor  f'»r  air  fide. 
th.ro  soons  to  bo  no  evidence  of  actual  use  of  tl 
dovic  in  t.h, •  ~ir  fiuld.  No  evidence  was  produced 


provu  suen  tacx. 

Tho  prosecution  have*  collected  a.  vr.st  mount 
of  evidence  r.bout  actual  atrocities  conr.it tod  by  tho 
J  pan.se  Amy  from  nil  over  the  effects  which  wore  under 
their  control.  But  with  regards  to  Xoroa  they  only 
produced  documents  which  were  nr.de  in  tho  nr.no  of 
ITAG/KI  by  his  staff  officers,  and  picked  up  sentences 
here  end  there  which  appeared  to  be  in  broach  of 
conventions.  These  sentences  ray  appear  to  be  in 
brooch,  but  where  r.ro  the  facts  of  breach?  No  evidence 
of  any  facts  of  breach  of  conventions  were  proved  in 


this  court 


1.  Ex.  1973 

2.  Ditto. 


V 


general  puoiic  dp  ***^*** - 

Of  war  in  Korea  issued  in  the  nano  of  the  Chief  of 

Staff  IHARA  to  the  Vice-Minister  of  War  aIKURA  ,.s 
evidence  of  breach  of  conventions  which  prohibit 
putting  prisoners  of  war  to  insult  or  to  the  curiosi* 
of  the  public.  The  prosecution  was  again  relying  on 
docunents  issued  by  the  Japanese  Any  containing 
sore  language  which  if  carried  out  nay  have  produced 
insult  or  nut  the  POYJ's  to  public  curiosity,  but 
ITAGAKI  neither  caused  it  nor  had  any  knowledge  of 


it. 

But  the  defense  would  like  to  know  where 
r.re  the  facts  of  such  insult  or  public  ridicule  in 
evidence?  The  prosecution  asserted,  without  any 
proof,  that  the  P0Yr,s  Were  paraded,  in  Fusan,  Seoul, 
and  Jinsen.  The  PO’"  had  to  be  transported  to  these 
places  and  it  was  unavoidable  to  be  so^n  by  the 
oublic  and  to  rouse  the  public  curiosity.  But  there 
is  no  evidence  of  insult  upon  POW's  or  proof  of  public 
ridicule.  The  witness  IIIARA,  who  w-s  the  responsible 
person  for  sending  that  report,  testified  that 
report  had  no  connection  whatever  with  the  report  of 
his  predecessor  or  with  that  which  was  sent  in  the 


nr.no  of  ITAGiJCI,  me’,  th-.t  it  ur.B  r.  . 

r  f'ulrr  reports  fron  (vont’orn^rios,  1  ilit.  ry  .  ff  irs 
s  ctions  of  various  olr.cos,  strtion  ho  ac’.  quarters 
,nc’  connissr.rirts  c.nf.  others.  It  wr.s  on.  of  the 
custovr.ry  r -.ports  prosontoc1.  to  the  "c.t  iiinistry  for 
its  imornr.tif  n,  c.nc  thr.t  it  \r  s  of  s.conc’r.ry  inpor 
t-.nco,2*  one’,  it  C.iC  not  require  the  corrmc’.r.nt « s  ^ 
n,  rusrl  or  thr.t  h.  hr.d  to  look  into  thr.t  lr.tor  on. 


1.  T.  30169 

2.  T.  30162 

3.  T.  30173 


V 


- TTie'l»r^¥synniARF~aIso_ test  11' led  that  depending 

on  the  personal  character  of  the  staff  officer  and  on 
the  contents  of  the  decisions  there  were  cases  when  the 
Chief  of  Staff  arrived  at  decision  independently  and 
documents  were  issued  under  the  name  of  the  commander 
without  his  knowledge  anc  without  being  reported  to  him 


later  on 


affidavit  of  an  internee  at  Outram  Road  prison  in 
Singapore,  and  for  the  period  after  April  1945  it  spoke 
of  the  poor  condition  of  food  supply  and  about  unlawful 
execution  of  some  Allieo  airmen  who  were  taken  out  of 
the  prison.  In  this  connection  the  defense  witness 
UESUGI  explained  in  detail,  and  said  that  the  unlawful 
execution  was  done  by  some  officers  of  the  3d  Air  Corps, 
and  that  the  Commander  of  the  7th  Army,  ITAGAKI,  had 
no  power  over  the  Air  Corps.  Thus  ITAGAKI  hao  no 
responsibility  and  in  fact  no  evidence  was  produced  to 
show  that  he  had  any  knowledge  of  or  acquiesced  m 

this. 

I  ii.  Next  the  prosecution  argued  in  paragraph 

HH-53  of  the  individual  summation  against  ITAGAKI,  that 
although  he  became  inactive  after  being  appointed  as 
the  Commander-in-Chief  of  the  Korean  Army  he  must  be 
presumably  responsible  for  the  Pacific  War  from  what 
his  opinions  and  ideas  were  previously,  and  went  on 
to  say  that  it  was  sinister  that  ITAGAKX  should  ask 
for  1,000  British  POWs  to  Korea.  This  was  mere  ground¬ 
less  suspicion.  We  have  already  argued  ITAGAKI' s 

innocence  on  this  matter. 

The  prosecution  referred  to  exhibit  Na.  1973-4 

and  1976. as  evidence  of  atrocities  committed  in  Korea. 

1.  Ex.  3314;  Tr.  30,240.  _ 
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They  were  policies  suggested  bv  some  staff  officer  or 
officers  as  alreaoy  explained.  They  were  not  proofs 
of  any  atrocities  actually  committed.  The  facts  were 
just  the  contrary.  The  witness  I KARA  testified  in 
his  affidavit  that  ITAGAKI  took  great  care  to^see  the 
POWs  would  receive  comfort  and  fair  treatment.  Tills 
fact  was  very  strongly  supported  by  the  reports  of  tne 
represantatives  of  the  International  Red  Cross  who 
visited  the  various  camps  in  Korea  while  ITAGAKI  was 
the  commander.2  The  Red  Cross  representatives  had 
visited  the  camps  every  year  and  hac  interviews  with 
the  POv/s.  Their  impression  was  always  good. 

The  civilian  internees  and  POWs  were  given 
suitable  quarters  at  the  most  healthy  spots  in  Korea 
and  were  segregated  from  the  curious  public  eyes. 

They  were  supplied  with  as  much  clothing  as  the 
Japanese  Army  coulc  supply.  The  heating  and  bathing 
devices  were  complete  in  every  quarter.  They  ware 
allowed  to  have  exercise  and  amusements  besides  vege¬ 
table  gardens  and  domestic  animals.  The  authorities 
were  planning  to  install  radio  sets  too.  Especially 
in  the  matter  of  food  the  racial  customs  were  taken 
into  consideration.  Bread  and  meat  wera  supplied  in 

\\  3x#.  3308^3309,  3310;  Tr.  30,174. 


>  ri  •  •. 


addition  to  the  staple  food.  The  food  was  giv  n 
them  in  raw  material  so  that  FOWs  might  be  able  to 
cook  them  according  to  their  own  likings.  The  fact 
that  these  things  were  carried  out  in  the  POW  camps  there 
showed  that  ITAGAKX  cared  for  justice  and  humanity. 

We  submit  that  the  treatment  of  POWs  and 
civilian  internees  in  Korea  was  exemplary. 

12.  In  paragraph  HH-54  the  prosecution 
challenged  the  defense  evidence  by  "overwhelming  weight 
of  contrary  evidence."  But  when  one  looks  into  those 
_ r*  -  1  fin  referred  to.  one  finds  at 


r 
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between  the  Southarn  Army  oommanu,  tno  yth  Area  army' 
and  the  commanders  of  local  armies  In  rogard  to  the  POV 
camps  and  military  administration  In  these  areas. 

The  prosecution's  own  witness  Colonel  Villi 
testified  in  this  court  that  the  commander  of  the  POV 
camps  in  southern  areas  controlled  the  prisoners  under 
the  instructions  of  Tokyo  and  liaised  with  the  local 
army  command  regarding  labor  and  in  the  matters  of 
defense.  With  regard  to  the  treatment  of  POWs  and 
supply  Of  labor  the  chief  of  POW  camps  had  abosolute 
power*  He  mentioned  that  instructions  came  from  Tokyo. 
But  he  was  speaking  of  the  time  when  General  FUKUE 
was  the  chief  of  the  PCW  camps  in  Malaya.  Later  the- 
instructions  came  from  the  Commander-in-Chlef  of  the 
Southern  Army  which  fact  was  proved  by  other  witnesses. 

In  another  prosecution  exhibit  1681-A,  tho 
affidavit  of  Colonel  NAKATA,  who  was  the-  chief  of 
POW  camps  in  Java  up  to  the  end  of  the  war,  the  colonel 
stated  the  Commandor-in-Chief  of  the  S.uthern  Army, 
Count  TERAUCHI ,  was  his  direct  superior.  He  received 
his  instructions  direct  through  the  headquarters  of 
the  commander  of  the  army  in  Java.  He  further  added 
that  the  prisoners  of  war  and  other  internees  were 
directly  under  his  control. 


1.  Tr.  5389,  5391. 

— .  n  a  .  mvt 


rife* 


V 


The  defense  witness  fuwa  testn^u  ^ 
examination  that  the  commander  of  an  army  mentioned 

of  Prisoner  of  War 
should  be  interpreted  to 


the  Article  3  of  the  Ordinance 
Camps  of  December  23,  1941j 
be  the  Commander  of  the  Southern  Army  in  case  overseas 

POW  camps  were  considered. 

The  defendant  TOJO  testified  along  the  same 
line  in  :  eply  to  the  questions  put  by  the  Tribunal. 

He  further  testified  that  the  Commander-in-Chief  of 
+-.h.q  Southern  Army  was  vested  with  the  responsibility 


*  ■ 


Thus  it  is  clear  that  7tn  Area  v„. . — — 

who  directly  controlled  the  Singapore  area,  had  no 
resi-onsibillty  for  the  treatment  of  POWs,  civilian 
internees  or  for  the  military  administration  in  other 


areas. 

14.  We  now  take  up  the  evidence  referred  to 
by  the  prosecution  based  upon  the  above  distinction. 

Exhibit  No.  1614  dealt  with  atrocities  committet 
These  islands  were  under  ,the 

of  the  29th  Army,  but  the  local 
vested  with  the  naval  detachment 
testified  by  the  v/itness 


in  Andaman  islands 

operational  jurisdiction 

administration  was 

stationed  there,  as  was 
1 

UYESUGI. 

Exhibits  1617-1622  referred  to  matters  w men 
occurred  in  Nicobar  islands.  The  control  of  these 
Islands  was  same  as  Andaman  islands.  F 'sides  the  com¬ 
munication  between  these  islands  and  Singapore  area 

was  entirely  cut  off  since  1945,  as  was  proved  by  the 

2 

witness  VESUGI. 

Exhibits  1655  and  1658  referred  to  the  atro¬ 
cities  committed  in  Borneo  area.  The  army  in  control 
of  this  area  was  the  37th  Army.  The  reported  atrocit 
were  all  committed  prior  to  May  19*5. 

1.  Ex.  3314-5  Tr.  30,241-2. 
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- Exhibits  1668-75  referred  to  Killing  ano  M.U. 

by  starvation  of  prisoners  of  war  In  the  march  from 
Sandakan  to  Renau  In  Borneo.  The  witness  TAKAYAMA, 
who  was  a  staff  officer  of  the  37th  Army,  testified 
in  this  court  that  the  march  was  ordered  by  the  com¬ 
mandant  of  the  37th  Army  following  the  order  from  the 
Commander-In-Chief  of  the  Southern  Army.  Thejtb  Area 
Army  had  no  connection  with  the  order  at  all.  Further¬ 
more,  TAKAYAMA  testified  that  the  sea  and  air  cornu, u- 
cation  had  been  completely  severed,  and  the  wireless 
communication  with  Singapore  was  limited  to  very  short 

space  of  time  every  day. 

Exhibit  1686  also  dealt  with  matters  which 

happened  in  Borneo.  The  time  of  occurrence  was  prior 
to  April  19^5. 

Exhibits  1691,  1712,  1720-22,  1758-9  dealt 
with  atrocities  and  shortage  of  supply  of  food  and 
medical  stuff  to  the  POWs  and  civil  Internees  In  Java. 
The  area  was  controlled  by  the  16th  Army  and  the 
Commander-in-Chlof  was  General  HARADA. 

Exhibits  1769,  1778,  Tr.  13,971,  13,573,  and 

13,758,  dealt  with  atrocities  and  shortage  of  supply 
Of’ foodstuff  in  Sumatra  area.  In  this  area  there  was 

1.  Ex.  3315*  Tr.  30,247. 

2.  Tr.  30,250. 
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Army  in  control. 

THE  FRESIDENT:  We  will  adjourn  until  half 


(V/hereupon, 


taken.) 
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The  Tribunal  met,  pursuant  to  recess,  at  1330. 
MARSHAL  OF  THE  COURT:  The  International 
Military  Tribunal  for  the  *ar  East  is  now  resumed. 

THE  PRESIDENT:  Mr.  SASAGAWA. 

MR.  SASAGAWA:  15.  Transcript  5418-9  was 
the  testimony  of  Colonel  Wild  where  he  said  that 
POWs  were  employed  on  constructing  defense  works. 

But  the  Colonel  did  not  work  himself.  He  must  have 
heard  It  from  others  as  to  on  what  kind  of  work  the 
prisoners  were  employed.  The  witness  HAZEYAMA  and 
AYABE  testified  that  the  POWs  were  employed  In  con¬ 
structing  air  raid  shelters  but  they  were  not  put  to. 
work  on  anything  directly  connected  with  operation. 

The  witness  SAITO  who  had  the  greatest  concern 
with  the  ‘treatment  of  prisoners  of  war  as  the  Chief 
Of  POT  Camps,  also  testified  that  they  were  not 
employed  in  such  works2'  and  that  he  had  never  been 
questioned  in  the  matter  of  treatment  of  prisoners,  . 

either  military  or  civilians. 

In  this  connection  we  should  like  to  point 

out  that  Colonel  Wild  testified  that  the  Chief  of 

1.  Tr.  ^0198,  30208,  30221-2. 

2.  Tr.  30231.  _ ' _ 
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POW  Camps,  General  SAITO,  had  a  very  strong  power 

over  the  treatment  of  POWs,  that  the  British  officers 
2  * 

3  were  consulted  before  any  decision  of  supply  of 

4  labor,  and  that  "no  one  could  be  taken  out  of  the  ^ 

5  camp  without  the  P OW  Administration’s  permission." 

6  After  thus  perusing  the  evidence  which  the 

7  prosecution  referred  to,  it  becomes  clear  that  no 

8  conventional  or  war  crimes  were  committed  in  the 

9  area  which  was  under  the  direct  control  of  defendant 

0  ITAGAKI . 

11  Colonel  Wild  was  an  expert  on  war  crimes 

12  committed  in  the  South  Seas  and  was  able  to  pin  the 

13  responsibility  of  these  breaches  on  any  defendant  who 
U  deserved  it.  He  knew  ITAGAKI  was  the  7th  Area  Army 

j’  Commander  and  testified  that  he  had  the  pleasure  of 

i7*  attending  the  ceremony  when  the  formal  surrender  was 

IQ  made  by  ITAGAKI  on  behalf  of  Count  TERAUCHI.  He 

19  testified  in  this  Tribunal  in  the  presence  of  the 

20  defendant,  but  he  did  not  utter  a  single  word  against 

21  ITAGAKI  in  the  matter  of  treatment  of  POWs.  We  venture 

22  to  submit  that  if  he  had  any  dissatisfaction  with 

23  ITAGAKI  in  the  matter  of  treatment  of  POWs  he  would 
have  blamed  him  here. 

25  1.  Tr.  5391. 

2.  Tr.  5491*.  _ 
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We  presume  that  not  only  he  had  no  dis¬ 
satisfaction  but  knew  how  fair  and  Just  ITAGAKI 
conducted  towards  the  POWs  and  civilians  In  general. 

16.  With  regard  to  the  attitude  of  ITAGAKI 

towards  the  PCWs  and  the  civilians  as  has  been  already 

stated,  the  witness  HAZEYAMA  testified  that  he 

ordered  an  increase  in  the  amount  of  staple  food  to 

the  POWs  to  the  same  level  as  the  Japanese  soldiers. 

The  witness  AYABE  In  his  affidavit  stated  that 

ITAGAKI  was  a  man  of  Justice  and  champion  of  humanity. 

When  a  Japanese  ship,  "Awa-maru,"  was  sunk  by  the 

Allied  navy  and  over  two  thousand  civilians  were 

killed,  public  opinion  was  enraged  and  clamored  for 

stopping  the  distribution  of  comfort  goods  for  POWs 

brought  by  S.S.  Awa-maru.  ITAGAKI,  however,  calmly 

admonished  the  public  by  saying  that  the  true  spirit 

of  Bushido  was  to  do  Justice  and  uphold  humanity  even 

under  such  circumstances  by  distributing  the  relief 

goods  to  the  POWs,  and  ordered  the  distribution 

1. 

without  delay. 

AYABE  explained  in  detail  about  the  attitude 
of  ITAGAKI  regarding  food  ration  to  the  POWs  and 
stated  that  when  ITAGAKI  inspected  the  POW  camps  he 
1.  Tr.  30218. 


socially  studied  the  ration  provisions  of  the 
internees  and  ordered  the  increase  of  the  ration  as 
such  as  possible.1'  In  answer  to  the  question, 
shat  was  ITAGAKI's  attitude  towards  native  civilians, 
AYABE  told  about  ITAGAKI's  food  policy,  disperseme 
of  population  policy  for  the  bombed  area  and  treat¬ 
ment  of  native  laborers  and  made  it  plain  that 

ttaGAKI  acted  in  the  spirit  of  Justice  and  humanity 

2. 

towards  civilians  too* 

The  witness  SAITO  mentioned  in  his  affidavit 
an  episode  of  a  young  officer  who  Intended  to  commit 
atrocity  to  the  POHs  at  the  news  of  defeat.  »'hen 
TTAGAKI  heard  about  it  he  called  the  young  oificer 
into  his  private  room  and  convinced  him  of  his  mis¬ 
take  and  thus  prevented  occurrence  of  violence. 

This  may  seem  a  small  matter  but  it  is  an 
example  to  show  that  ITAGAKI  had  a  firm  concept  of 
lustice  and  humanity  and  acted  accordingly  whenever 
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in  the  Singapore  area. 

The  witness  UESUGI  testified  in  cross- 

examination  that  as  the  result  of  investigation  into 
the  war  crimes  in  the  Singapore  area  which  he  con¬ 
ducted  in  the  capacity  of  a  liaison  and  investiga¬ 
tion  officer  under  the  direct  order  of  Colonel  Wild, 
he  discovered  only  one  instance  of  an  unlawful 
execution  during  the  period  of  ITAGAKI's  commander- 

ship. 

This  was  committed  by  some  officers  of  air 
corps  over  which  ITAGAKI  had  no  Jurisdiction. 

We  have  thus  studied  the  evidence  produced 
by  both  prosecution  and  defense,  which  related  to 
ITAGAKI  in  connection  with  the  Counts  54  and  55. 

We  have  made  it  clear  that  ITAGAKI  has  not  committed 
any  crimes  under  these  Counts.  We  firmly  believe 
ITAGAKI  did  as  much  as  possible  for  the  POWs, 
civilian  internees  and  native  populace  in  the  inter 
est  of  Justice  and  humanity,  more  than  the  inter 
national  law  required  of  him,  and  that  he  is  not 
guilty  of  any  of  these  crimes. 

Mr.  Mattice  will  continue.' 

THE  PRESIDENT:  Mr.  Mattice. 

1.  Tr.  30245. 
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MR.  MATTICE :  The  prosecution  has  arranged 

its  argument  concerning  ITAGAKI  in  eight  sections. 

We  will  follow  that  arrangement. 

7/hen  a  nation  or  person  is  in  a  place  wher 

it  or  he  has  a  right  to  be  and  is  assailed  under  such 
circumstances  as  that  it  or  he  honestly  believes 
existence  to  be  in  dan&ar,  it  or  he  has  a  right  to 
defend,  even  to  the  extent  ot  taking  the  life  of  the 

assailant. 

The  prosecution's  argument  relating  to  this 
accused  follows,  generally,  a  pattern  of  a  summary 
of  its  evidence.  As  far  as  we  can  we  will  answer  the 
same  and  will  point  out  certain  mistakes  as  a  result 
of  which  there  has  beep  a  twisting  of  what  the  evidence 

actually  shows. 

At  the  point  in  its  argument  designated  HH-1 
they  begin  with  a  misstatement.  They  say  UASAEI 
identified  himself  as  the  recognised  lgadSE  and  cite 
exhibit  245,  Tr.  3016.  In  this  exhibit  the  witness 
MORISHMA  said-.  "During  this  period,  Colonel  ITA  , 
Seishiro,  Lieutenant  Colonel  ISHIHARA,  Kanji,  and 
Major  HAMA,  are  among  those  in  the  Kwantung  Army  who 
i  became  definitely  identified  with  the  leadership  of 
,  this  group."  That  was  not  ITAGAKI,  but  MORISHMA 

identifying,  and  he  was  not  saying  that  ITAGAKI  was - 


■on 


the  leader,  but  as  one  of  a  group  of  officers  vmo 

were  among  the  leaders. 

They  say  TANAKA  repeatedly  referred  to  such 

alleged  fact.  TANAKA  never  once  referred  to  ITAGAKI 
as  the  leader,  but  always  spoke  of  leaders.  The  same 

was  true  of  HASHIMOTO  and  CHO. 

They  say  the  aspiration  of  the  young  officers 
was  to  occupy  Manchuria,  to  separate  it  from  China, 
to  keep  it  for  Japan,  and  to  exploit  it  economically. 

Their  basis  for  such  argument  is  the  testimony  of 

1  2  • 

TANAKA  and  MORISHIMA. 

This  is  a  good  place  to  pay  our  respects  to 

those  witnesses.  TANAKA,  the  professional  witness, 

knov/n  in  the  Japanese  Army  as  "The  Monster,"  and 

MORISHIMA,  the  diplomat,  who  had  a  solution  for 

ewarvt.h'Jn?  hut  solved  nothing.  The  peculiar  workings 


that  they  could  be  said  to  equal,  let  alone  outweignx. 
Ills  deep  interest  in  this  case  and  his  evident  willing¬ 
ness  to  testify  to  anything  and  for  anybody,  stamps 
a  legend  of  unreliability  all  over  his  testimony. 
I’ORISHIMA,  the  diplomat,  belonged  to  that  well- 
knov/n  foreign  service  coterie  of  every  country ,  who 
talk  and  write  and  are  going  to  settle,  by  negotiation 
but  never  do.  They  virtually  claim  to  be  possessed 
of  a  peculiar  skill  for  doing  such  things  and  that 
nobody  else  has  the  brains  or  the  know-how  to  do  so. 
Thov  commonlv  object  to  any  other  department  of 


but  must  sit  quietly  by  while  they,  the  super 
diplomats,  continue  their  efforts  to  settle  some  300 
incidents  which  had  already  occurred  and  none  of 
which  had  been  settled.  They  did  not  settle  them  and 
could  not,  for  the  Chinese,  who  had  caused  them  with 
a  view  of  setting  the  stage  for  attacking  and  driving 
the  Japanese  out  of  Manchuria,  did  not  wish  them 
(.nttiod  and  would  not  settle.  Remember,  the  Japanese 


same  right  as  an  individual  in  those  circumstances 

18 

to  defend  itself  and  its  nationals. 

19 

At  HF-2,  the  prosecution  asserts  that 

20 

lITAGAKI  became  intimately  acquainted  v/ith  a  group 

A,  with  the  objective  of  absorbing 
der  to  make  Japan  self  sufficient.  To 
24  Isustain  this  assertion  they  point  to  the  testimony  of 
Asidp  from  the  poor  quality  of  this  man  as  a 
t o  the  tnnnflcript  will  show  that — 


around  Dr 


25  OKAWA 


reference 


v/hat  ho  was  offering  was  pure  hearsay.  At  page  J-??  ( 
in  the  record,  when  asked  who  drafted  the  plan,  he 
said:  "I  don't  know  exactly,  but  the  person  who 
gave  me  orders  was  Kingoro  HASHI110T0,"  and  when  asked 
who  was  at  the  top  drafting  the  plan,  he  said:  I 
have  an  idea.”  He  was  then  asked  the  leading  ques¬ 
tion-  "Aro  SHTGETO.  HAS H BIOT 0,  ITAGAKI  and  DOHIHARA 


TANAKA. 

MORISKIMA  again  (HH-4,  Tr.  3016)  indulges 
in  an  opinion  and  conclusion  that  "they  seemed  to 
want  to  occupy  it  and  to  establish  a  government 

there.  •  .  subservient  to  Japan." 

At  the  same  point  (HH-4)  they  have  TANAKA 
saying  that  ITAGAKI  personally  voiced  such  an  opinion 
1 4.-  rp a tja va  t'amatca  1  not  sav  that.  V/ hat  he  said 
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members  of  the  Army  that  armed  force  should  be  re- 

0 

sorted  to  in  driving  the  Chinese  forces  from  Manchuria 
and  to  sot  up  a  new  regime  under  Japanese  control,  a 
regime  of  peace  and  order."  It  was  TANAKA  who  said 

this,  not  ITAGAKI. 

At  HH-4  they  say  that  ISHIHARA  in  cross- 
examination  admitted  that  ITAGAKI  did  entertain  the 
idea  that  an  armed  conflict  would  be  inevitable.  True, 
ITAGAKI  did  entertain  the  belief  that  an  armed  con¬ 
flict  was  inevitable,  but  not  for  the  reason  stated 
by  TANAKA.  ITAGAKI  felt  so  for  another  and  different 
reason,  which  was  that,  observing  the  steady  and  in¬ 
creasing  anti -Japanese  attitude  of  the  Chinese  Army 
in  that  region,  the  constant  implementation  of  its 
forces  there  and  their  ill-treatment  of  the  Japanese 
people  who  were  lawfully  there,  it  meant  nothing  less 
than  that  the  Chinese  purposed  attacking  and  driving 
the  Japanese  out  of  Manchuria.  Nothing  could  have 
been  more  evident  than  that  such  was  the  case.  Being 
in  a  place  where  they  had  a  right  to  be  the  Japanese 
were  not  required  to  submit  to  being  oppressed  and 
driven  out.  ITAGAKI,  knowing  that  Japan  would  not 
withdraw,  naturally  felt  that  an  armed  conflict  was 
inevitable. 

1.  Tr.  1959. _ _ _ _ 


v»as  not  inevitable  because  the  consuls  ana 
authorities  were  trying  to  reach  a  settlement.  They 
were  trying,  t'was  said,  but  in  view  01  the  fact  that 
some  300  incidents  remained  unsettled  and  more  v/ero 
occurring  almost  daily,  it  was  quite  patent  that 
their  efforts  were  futile  —  futile  because  the 
Chinese  did  not  wish  them  settled.  Their  purpose  was 
to  make  it  tough  and  continue  to  make  it  tough  for 
the  Japanese,  so  tough  that  they  would  leave  Manchuria 
and  abandon  their  investments  and  interests  there  on 
thnw  Hnri  snnnt  manv  vears  of  labor  and  millions 
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At  **F-6  comment  is  made  regarding  the  opera¬ 
tional  plan,  which,  IFHIFARA  said,  ITAGAKI  knew  about. 

t 

Of  course  the  Kwantunp  Army  had  operational  plans,  as 
every  army  of  every  nation  has.  These  plans  were,  as 
stated  by  General  ITAGAKI,  defensive,  'fould  any  able 
army  staff  personnel  in  a  situation  such  as  existed 
at  the  times  and  places  stated,  believing,  in  fact 
knowing,  that  the  Chinese  preparations  meant  nothing 
less  than  an  attack  on  the  Japanese,  fail  to  make  plans 
to  meet  such  an  onslaught*?  The"'  would  be  derelict  in 
their  duty  if  they  did  not.  The  possession  of  the 
large  guns  at  ;Tukden  was  but  pert  of  an  endeavor  to 
be  as  ready  as  possible  when  the  attack  came  and  that 
the  gun  was  used  need  occasion  no  surprise.  No  doubt 
the  Kwantung  Army,  as  is  generally  the  case  with  all 
armies,  wished  they  had  had  more  guns,  so  as  not  to  be 
in  a  situation  of  having  "too  little." 

I 

There  v/as  no  contradiction  in  ITAGAKI1  s  say¬ 
ing  that  the  main  force  would  be  afforded  an  opportunity 
to  deliver  a  heavy  blow  to  the  nucleas  of  the  Chinese 
irmy.  Outnumbered  as  they  were  some  200,000  to  10,000 
troops,  with  the  Chinese  possessing  superior  equipment, 
Including  tanks,  artillery  and  airplanes,  if  such  a 
'mall  force  was  to  avoid  annihilation  it  must,  if  it 
;ould ,  strike  a  quick  hard  blow  at  Hrmt 


# 
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which  threatened  to  overwhelm  it. 

At  FH-7  it  is  asserted  that  the  incident  was 
pre-arranged ,  and  this  idea  is  based  upon  what  it  is 
alleged  OKA’TA,  when  drunk,  told  SHIMIZU.  '*e  submit 
that  such  hearsay  statement  said  to  have  been  made  by 
a  drunken  man  is  not  sufficient  to  meet,  much  less 
overcome,  (the  prosecution  has  the  burden)  the  denial 
of  an  accused  person. 

It  was  said  that  reports  came  from  Tokyo. 
That  ITAGAKI  admitted  that  there  were  such  reports. 
That  the  Foreign  Minister  instructed  the  consul  at 
Mukden  to  stop  what  was  rumored  to  be  going  on.  That 
TATFKA’?A  was  sent  to  Mukden  for  that  purpose.  That 
the  central  authorities  sent  him  in  order  to  control 


the  Kwantung  Army.  No  doubt  there  were  reports  and 
rumors.  There  always  are.  ’?ars  and  rumors  of  wars 
has  been  said.  But  if  the  central  authorities  v/ere 


concerned  and  so  motivated,  they  would  not  have  sent 


aid  by  the  prosecution  to 


TATEKA7A,  for  TATEKA’U  i 


have  been  one  of  the  plotters. 

II  THEMUKDEN  INCIDENT 


At  FH-8,  it  is  argued  that  because  TATEKA'"A 

did  not  immediately  deliver  the  message  he  carried, 

1 

ITAGAKI  put  him  off  until  the  next  day.  ISHIFARA 


testified  that  ITAGAKI  and  TATEKA7A  met  in  the  evening 

and  under  an  arrangement  to  meet  the  next  day  separated 
1 

for  the  night.  '”e  can  see  nothing  untoward  or  unusual 
in  that.  TATEKA7A  had  just  arrived  after  a  hard  jour¬ 
ney.  complained  of  being  tired  and,  no  doubt,  wished  to 
retire  earlv. 


The  prosecution,  at  FH-10,  argues  that  ITAGAKI 
assumed  the  duty  of  directing  the  operation  on  the  night 
of  18  September  1931.  ITAGAKI' s  duty  was  not  opera¬ 
tional,  he  did  not  have  authority  to  direct  operations, 


and  did  not  direct  them.  HIRATA  had  and  exercised. 


authority  and,  because  ITAGAKI,  a  staff  officer,  hap 


nened  to  be  present,  asked  his  assurance.  ITAGAKI 


knowing  that  what  HIRATA  proposed  wa 


in  line  with 


gave  such  assurance 


Commander  in  Chief  FONJO' 


At  FH-11  HAvA0FI's  alleged  pleading  with 
ITAGAKI  to  stop  the  military  action  came  after  the 
action  had  commenced,  and  the  fighting  was  in  progre 
It  could  not  be  stopped,  even  had  ITAGAKI  possessed 
the  power  to  stop  it,  which  he  did  not. 

Ill  THE  CREATION  OF  A  PUPPCT  STATE 


At  FP-13  the  obvious  intimation  is  that  mill 


tary  administration  of  Mukden  was  set  up  because  DOIKARA 


was  made  mayor.  The  evidence  shows  that  this  was  a 
temporary  arrangement  to  serve  until  a  competent  ^ 
Manchurian  person  could  be  selected  and  one  soon  was. 

YA;fAGUCHI  did  not  testify,  as*  claimed,  that 
ITAGAKI  approved  the  appointment  of  DOIHARA  as  mayor. 

Mhet  VAMACUCHI  said  was:  that  ITAGAKI  approved  autonomous 

3 

operation  of  the  railroad  by  Manchurians . 

At  FH-14  the  prosecution  asserts  that  the 

Pelf-Governing  Guiding  hoard  policies  and  activities 

were  controlled  by  ITAGAKI  and  that  the  witness  KAPAGI 

so  testified.  This  is  another  error  or  twisting  of 

the  testimony,  for  KAPAGI  said  that  he  believed  the 

money  to  support  this  organization  came  from  the  Kwantung 

Army,  that  approval  by  it  was  required,  and  that  ITAGAKI 

was  in  charge  of  this  division.  T’e  did  not  specify 

which  division  and  he  had  listed  eight  divisions.  It 

may  be  noted  that  this  witness  said  that  with  Pu-yi  as 

the  central  figure  the  independence  movement  gradually 
2 

took  shape. 

TLth  respect  to  certain  suggestions  of 
ITAGAKI  serving  the  independence  movement,  KATAKURA 
said  that  "It  may  be  said  that  ITAGAKI' s  meeting  with 
prominent  leaders  of  Manchuria  in  various  areas  of  that 
2.  Tr.  18,927,  30,267-8  1.  Tr.  18,927,  30,267-8 


country  and  as  a  result  of  his  assurances  given  ro 
at  these  interviews,  that  Japan  had  no  intention  of 
occupying  ’’anchuria  or  any  territorial  designs  on 
churia.  it  may  be  said  that  this  assurance  given  by 
Colonel  ITAGAKI  served  as  a  sort  of  a  suggestion  to 
ther  in  carrying  on  their  independence  movement." 


more  hearsay 


3,000  rifles. 

^hat  Japanese  adventurers  called-  themselves 
a  National  Guard  TTnit  was  based  on  a  policy  decided 
and  executed  by  ITAGAKI  was  but  the  opinion  and  conclu 
sion  of  MORIS  HI: ’A,  the  super  diplomat. 

At  FH-I6  it  is  said  that  while  ITAGAKI  said 
the  anti- Japanese  movement  in  ’’anchuria  prior  to  the 
incident  was  active  and  intense,  afterward  he  claimed 
that  the  common  desire  was  for  the  creation  of  an  in¬ 
dependent  state  and  leaders  in  many  provinces  care  for 
[ward  favoring  separation  from  China 


ITAGAKI,  in  connec 


tlon  vlth  this  subject,  wasn't  talking  about  the  same 
people  at  the  times  referred  to.  The  anti- Japanese 
movement  was  on  the  pert  of  the  Chang  Kai-shek  contin¬ 
gent  of  the  Chinese  people,  including  the  Chinese  army. 
Those  favoring  an  independent  state  were  ranchurians . 

At  FH-18  it  is  stated  that  DOIHARA  said,  in 
his  interrogation,  that  ITAGAKI  arranged  the  details 
of  his  meeting  with  Pu-Yi,  but  he  did  not  specify  the 
details.  ITAGAKI  told  this  Tribunal  that  the  Commander 
in  Chief,  FONJO,  ordered  DOIHARA  to  Tientsin  and  gave 
him  his  instructions  regarding  intelligence  work  and  to 
sound  out  Pu-Yi.  That  he.  ITAGAKI,  looked  after 

arranging,  through  the  intendence  officer,  for  his  ey- 
3  4 

penses.  KATAKURA  also  so  testified.  At  FH-20,  upon 

his  return  fr&m  Tokyo  HONJO  ordered  ITAGAKI  to  visit 

5 

Pu-Yi.  According  to  ITAGAKI,  Pu-Yi' s  stalling  on  the 
matter  of  becoming  the  head  of  the  new  state  was  con¬ 
cerning  whether  it  would  have  monarchal  form  of  govern¬ 
ment.  Pu-Yi  said  it  v/as  because  ITAGAKI  demanded  em¬ 
ployment  of  Japanese  as  Fanchurian  officials.  Comment 
will  be  made  a  little  later  regarding  the  quality  of 
Pu-yi  as  a  v'itness .  Sufficeth  it  to  say,  at  this  point, 

1.  Tr.  2809-11 

2.  Tr.  30,375-30 

3.  Tr.  30,375-80 

4.  Tr.  18,970 

5.  Tr.  30,284 _ _ _ _ _ _ _ _ — 
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that  it  doe?  not  require  any  groat  stretch  of  the 
imagination  to  reach  a  belief  that  Pu-Yi,  the  lost 
of  the  Chinese  Emperors,  was  extremely  anxious  to  be 
restored  to  the  throne.  That  was  but  a  natural  desire 
on  his  pert.  *nd  so  wishing,  it  would  also  be  natural 
that  he  would  be  interested  primarily  in  the  form  of 
the  government  to  be.  He  naturally  wanted  to  be  Emper¬ 
or,  as  he  had  been  of  all  of  Chin*',  end  if  possible,  he 
wished  to  avoid  taking  the  post  on  a  basis  of  anything 
less.  So,  according  to  ITAGAKI,  supported  by  the  cir¬ 
cumstances  as  he  is,  Pu-;Yi  stalled,  hoping  to  accomp¬ 
lish  a  monarchal  form  of  government.  As  anxious  as 
he  was  to  become  Emperor,  he  would  not  have  been  so 
concerned  about  whether  some  Japanese,  v.ho  had  the  know¬ 
how,  were  employed  in  the  new  government.  And,  any¬ 
way,  if  the  situation  was  as  the  prosecution  claims, 
there  would  bo  no  reason  for  ITAGAKI  to  dicker  with  Pu- 
Yi  concerning  employment  of  Japanese.  If  they  dom¬ 
inated  everything,  as  the  prosecution  asserts  and  were 
acting  as  puppetiers,  they  would  have  falsely  agreed 
to  Pu-yi's  wishes  and  later  failed  to  carry  them  out. 

On  this  issue  we  submit  that  ITAGAKI' s  version  is  es¬ 
tablished.  If  any  doubt  exists  respecting  the  same, 
that  doubt  must  be  resolved  in  favor  of  the  accused. 

p --y?  testified  at  this  trial  that  while 
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IV  CONTROL  OF  MANCHUKUO 


At  HH-22  it  is  stated  that  Pu-Yi  said  that 


ITAGAKI  was  a  supporter  of  the  Concordia  Society. 

YAuAGUCHI  and  OZAWA  said  he  was  not  a  member  of  the 
1 

committee.  The  prosecution  bases  its  claim  upon 
the  Decennial  Year  Eoolc  of  the  Concordia  Society  as 
showing  that  ITAGaKI  was  one  of  its  committee  mem- 

t 

bers.  We  decline  to  be  bound  by  whatever  that  so- 

called  year  bool:  may  set  out.  It  was  compiled  and 

published  by  and  in  Russia  and  published  ten  years 

after  that  society  was  formed. 

At  HH-23  they  say  the  Kwantung  Army  was 

given  the  authority  and  an  outline  for  guiding 

Manchukuo  and  that  Manchukuo  was  completely  dominated 

2 

by  the  Japanese,  Manchukuo,  newly  born,  had  neither 
the  knowledge  nor  the  eciuipment  to  manage  and  carry 
on  the  complex  and  difficult  matters  which  confronted 
it.  It  has  no  army  or  other  peace  restoration  and 
maintenance  organization,  uanchukuo  welcomed  the 
action  of  the  Kwantung  Army  in  restoring  and  main¬ 
taining  peace  and  order.  In  this,  and  in  other  ways, 
the  Japanese  assisted  the  new  state.  The  prosecution 
calls  this  domination. 


At  HH-24  it  is  asserted  that  ITAGAKI  was 
Tr.  18,851-2,  30,076-7  2.  Ex.  731,  Tr.  7,606 


connected  with  the  narcotic  traffic,  and  vith  kINAiil 

and  T0I0,  endeavored  to  set  up  the  Opium  konopoly 

Bureau.  In  support  of  this  statement  the  prosecution 

1 

rnalees  reference  to  exhibit  3&3*  Exhibit  383  con¬ 
sists  of  excerpts  from  the  minutes  of  the  22nd 
session  of  the  League  of  Nations  Advisory  Committee 
on  Traffic  in  Opium.  ITAGAKI,  klNAkl  and  TO  JO  are 
not  mentioned  therein. 

V.  INNER  MONGOLIA,  NORTH  CHINA  AND  ALL 
CHINA. 

In  regard  to  Chahar,  at  HH-26  the  prosecu¬ 
tion  claims  that  there  v.as  no  need  for  the  actions 
which  occurred  there }  that  the  Chinese  agreed  to  and 

did  withdraw  therefrom.  TANAKA  was  a  prosecution 

2 

witness  on  July  6,  1946  and,  respecting  the  treaty 
made  between  the  Inner  Mongolian  Autonomous  Council 
and  «*anchuria,  said  that:  "This  treaty  definitely 
was  not  concluded  because  of  the  demands  of  the 
Kwantung  Army,  but  because  of  the  earnest  desire  of 
Prince  Teh  himself." 

At  HH-27,  in  its  argument,  it  is  asserted 
that  after  IfAGAKI  was  promoted  to  be  Chief  of  Staff 
in  1936,  he  said  to  ARITA  that  if  Outer  Mongolia  is 

1.  Tr.  4711-3 

2.  Tr.  2042  _ _ _ 


V 


pan  and  danchurla,  the  soviet 
East  would  fall  Into  a  very  dangerous 
In  exhibit  761 -A,  such  a  statement 
It  was  made  by  ITAGAKI  as  part  of 
i  him  and  ARITA  in 
is  made,  ITAGAKI  had 
gs,  that  the  Kv/antung 
at  the  Russian  problem; 
ry  power  had  been  increas' 
amounted  to  mare  than 
eauipment,  disposition 
to  attain  the  most 
that  Russia  had  come  to  be 

the  most  powerful 
that  the  development  of 

expected  results 
munitions  productions 
them  independently;  that 


Army  was  deeply  conceracu 
that  Russia's  national  milita 
Ing;  that  its  troop  strength 

1,400,000;  that  organization, 

of  forces  were  being  rearranged 
ideal  Kind  of  an  army; 
called,  both  in  name  and  reality, 
army  nation  of  the  world; 
her  heavy  industry  had  attained  her 
and  especially  in  the  case  of 

she  was  capable  of  producing 

had  also  developed;  that  in 

had  nearly  completed  socialization; 

ament  had  succeeded  in  estab- 
rship;  that  observing  the  situa- 
in  which  Japan  had  special 
ourselves  that 
ope  rations  by  force  and 


her  light  industry 
agriculture  she 
that  the  Russia 
lishing  a  firm 
tion  in  the  Far  East, 
concern,  we  could  not  but  convince 
the  Soviet  is  preparing  for 


is  strengthening  her  power,  of  prsecuting  war  alone; 
that  vie  may  say  this  because  she  is  overtly  advocating 
the  independence  of  Far  East  military  preparations 
and  has  assigned  more  than  200,000  troops  and  nearly 
a  thousand  planes  and  tanks  to  the*  Far  Eastern  Dis¬ 
trict;  that  she  is  replenishing  communications  and 
supply  functions  at  great  cost;  that  under  suen  cir¬ 
cumstances,  the  Soviet's  attitude  toward  Japan  had 
gradually  stiffened  and  become  more  active  in  com¬ 
parison  'with  her  inactive  and  negative  attitude  two 
and  three  years  ago,  although  she  had  not  yet  assumed 
to  be  provocative;  taking  advantage  of  Japan's  weak¬ 
ness;  that  since  the  year  before  the  foreign  strategy 
of  the  Third  International  had  been  so  revised 
actively  as  to  assume  Japan  as  their  main  object; 
that  they  resolved  to  cooperate  in  fighting  v/ith  all 
anti-war  members,  withdrav/ing  the  banner  of  communism 
from  the  surface  and  advocating  anti-fascism  or  anti- 
imperialism;  that  the  Bolshevization  Patriotic  uiove- 
ment  by  communist  forces  in  North  China  was  replaced 
v.ith  the  slogan  of  Anti- Japanese  Patriotic  Eovenent; 
that  though  the  number  of  bandits  all  over  eastern 
manchuria  had  been  reduced,  the  communist  bandits 
,  were  still  increasing  their  power  by  annexing  other 
bandits  and  taking  a  firm  attitude  with  regard  to - 


i 


boundary  questions,  fishes>y  as  v.ell  as  other  problems 

concerning  lianchuria* 

It  v/as  part  of  the  discussion  had  betv.-een 
ITAGAKI  and  ARITA  as  to  v.hat  night  be  done  to  meet 
the  Russian  menace  v.'hich  had  just  been  described* 

The  nrnqcr.ution  argument  says  that  ARITA  and  ITAGAKI 


reason 


r 
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~1 


that  they  took  steps  to  combat  it. 

At  HH-29  it  v/as  sought,  by  argument,  to 
hold  ITAGAKI  responsible  for  mobilization  orders, 
issued  by  the  Commander  in  Chief^  to  prepare  forces 
outside  the  Great  Wall  in  China.  Shorn  the  exhibit, 
ITAGAKI  said  it  purported  to  be  what  it  said,  but 
that  he  had  not  seen  it  before  and  as  to  such 
mobilization,  he  had  heard,  later,  that  there  had 
been  ordinary  peacetime  troop  movements.  While 
ITAGAKI  was ,  at  the  tine,  Vice-Chief  of  Staff,  he 
v/as  also  assistant  nil  tary  attache  of  the  embassy 
and  his  duties  in  that  capacity  occupied  his  tine 
and  attention  so  that,  obviously,  he  v/as  not  familiar 
with  the  army  orders  above  referred  to. 

At  HH-30,  it  is  asserted  that  the  Tokyo 

Government  v/as  concerned  about  the  activities  in 

North  China  and  that  in  connection  with  this  the 

l  witness  GOTO  specifically  mentioned  ITAGAKI.  That 
2 

witness  said  the  highest  officers  in  the  Army  at 
that  tine  were  --  and  he  named  seven  —  one  of  whom 
v/as  ITAGAKI.  The  witness,  therefore,  merely  said 
that  ITAGAKI  was  one  of  a  number  of  higher  officers. 

At  HH-31  it  is  said  that  ITAGAKI  was 
,  ! Commander  in  Chief  of  the  Fifth  Division  in  Japan 


1.  Tr.  30,392 


2.  Tr.  1640 


L~_ 


-  ■ 1 


whenT" in  July,  1937,  fighting  broke  out  in  China* 
that  he  was  attached  to  the  General  Staff  Office 
shortly  before  that;  that  he  was,  after  the  fighting 
began,  sent  to  the  front, 
prosecution  points  to  exhibit  110, 
nel  record  which,  under  date  of  may  25,  1937,  shovs 
hin  attached  to  the  Amy  General  Staff  Office. 

This  was  an  error  in  exhibit  110  not  dis¬ 
covered  by  us  until  no\%  We  subnit  that  the  date  of 
ITAGAKI’s  appointment  to  the  General  Staff  Office, 
shown  in  the  exhibit  as  Kay  25,  1937  should  have 
read  "1938"  instead  of  "1937."  Any  military  nan  will 

( _  v-irt  nn  mnrtor  nf  a  division  at  the  front 

t  the  Capitol 


To  support  this  the 

ITAGAKI  ’ s  person- 


14  j  would  be-  a  member 

15  |  and  the  evidence  in  this  case  shows  that  he  vas  con¬ 
ic  5th  Division  at  Hiroshima,  sent  to 
lat  he  cant  from  China  to  become  V.  ar 
June  3,  1938.  Exhibit  110  correctly 
jpointed  V-'ar  minister  on  that  date,  but 
bion  of  the  entry  in  his  personnel  record 
1  respect  to  his  post  as  being  attached 
ral  Staff  Office.  Correctly  translated 
"Relieved  of  attachment  to  the  General 

linister.  ..." 


it  reads 
Staff  Office  and  appointed  Viar 


cnr  that  he  was  at- 
ice  as  of  *ay  25,  1938 
of  issuing  such  an 
front  to  install 
,  1938,  he  was 
therefore, 
the  General  Staff, 


Y'ithout  more,  we  thirnc  it  is 
tached  to  the  General  Staff  Of. 

to  the  usual  custom 

officer  from  the 

of  June-  3 


(agreeable 
order  to  bring  an 
hin  as  Y;ar  minister)  and,  as 
relieved  and  made  toar  minister.  He  was, 
attached  to,  but  did  not  serve  on, 
fro n  liay  25,  1938  to  June  3,  1938. 

It  is  true  that  ITAGAKI  was  we] 
authority  on  Chine 
toward  Chinese  people 


with  China  and  was  an 
and  had  an  affection 
nit  that  the  remark  the  witness  Goette  aeenuuu.u  w 
him  does  not  show  the  contrary.  Goette  was  another 
witness  evidencing  a  desire  to  talk,  based,  no  doubt, 
on  his  story  writing  proclivities.  And,  the  remark, 
if  made,  was  obviously  not  seriously  intended  for, 
if  any  army  officer  of  any  army  had  knowledge  of 
planned  military  movements  to  be  carried  out  in  the 
future,  he  would  not  be  imparting  that  information  to 

a  newspaper  reporter. 

VI.  Y/AR  MINISTER,  1933-1939. 

ITAGAKI  was  in  favor  of  withdrawing  the 
troops  and  Quickly  ending  the  difficulties  with 
China}  in  favor  of  modifying  the  terns  previously 

nvHnn  to  such  that  China  would  accept.  _ 


ready  been  nade  for  the  attach  a.. 

faot  no  doubt  occasioned  his  statement  that  it  was 
believed  it  was  unavoidable,  vmat  ITAGAKI  said  was 
nat  that  tine,  as  it  was  believed  that  the  nanKow 
operation  would  be  unavoidable  in  view  of  the  gener 
situation,  the  Supreme  Command  of  the  Amy  had  Just 
commenced  preparations  for  that  operation."  It 
wasn't  ITAGAKI  saying  such  attach  was  unavoidable. 

saving  that  the  Supreme  Command  of  the  Army 


of  knowing  v/hat  such  decisions  were  except  v.e  ou- 
tain  the  information  from  someone  who  was  present 
at  the  decisions.  The  evidence  shows  no  one  was 
present  ether  than  the  ministers  —  no  secretary, 
no  stenographer,  no  clerk.  This  Tribunal  has  heard 
from  two  persons  who  were  present.  The  prosecution 
relies  upon  Cl)  documents  found  in  the  Japanese 
Foreign  Off lcc  (admitted  here  only  because  so  found, 
but  with  no  showing  as  to  their  authorship  or 
verity),  and  (2)  passages  in  the  HARADA-SAIOIJJI 
avoirs  which,  admittedly,  are  hearsay,  with  no 
disclosure  of  from  whom  or  where  the  initial  peddler 
.  ..  , . .  ,  ^  -i  nfomatien.  matters  of  that 


alone  exceed, 


sons.  1. 

Vf€  learn  from  the  testimony  of  UGAKI  that^  at 

tines  proposals  were  submitted  to  the  Five  Ministers' 
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such  occasions 


^Hferin^Tn  written  form  and  that  on 
written  proposals  in  relation  to  national  policy  were 
signed  by  UGAKI  and  handed  to  his  subordinates.  That 
if  any  such  (and  obviously  the  witness  had  reference 
to  those  written  proposals)  are  held  at  the  Foreign 
Office,  they  are  not  originals  unless  they  bore  his 
signature.  The  witness,  here,  was  referring  to 
written  proposals,  not  decisions.  Judge  Nyi  was 
either  confused  about  this  or  inadvertently  so  framed 
his  ouestlon1  when  he  ashed  UGAKI,  "Then  In  such  a 
case  you  wouldn't  be  surprised  If  you  were  shown 
any  document  containing  a  decision  of  the  Five 
Ministers1  Conference, ^lthough  it  doesn't  bear  your 
signature,  would  you?"  The  witness  at  no  tine 
said  his  signature  was  on  any  instrument  containing 
~  r.onference,  but  he 


t«  be  expected,  that  after  he  became  V(ar  minister, 
he  was  not  able,  Immediately,  to  aooor.plleh  adeptlon 
Of  his  views.  On  the  natter  of  the  Japanese  policy 
of  not  dealing  with  Chlang  Kai-shek,  he  favored  and 
urged  abandonment  thereof,  but  It  was  not  until 
November  or  December  of  that  year  that  such  abandon¬ 
ment  was  attained  and  then  only  attained  by  the 

action  of  the  government  itself. 

Five  ministers '  Conference  decisions  had  to 

Ibe  unanlnous  or  there  was  no  decision,  and  thus  the 
refusal  of  even  one  minister  prevented  a  decision. 

In  that  part  of  Its  argument  relating  to 
this  subject  and  designated  HH-33,  prosecution  says-.^ 
"The  records  of  the  conference  speak  for  themselves." 
There  Is  no  evidence  In  the  record  that  these  instru¬ 
ments  are  -records  of  the  conference."  This  Tribunal 
knows  they  are  not,  for  the  evidence  shows  Cand  the 
President  hlnself  developed  this  fact)  that  no 
records  were  made  or  kept.  The  prosecution  has 
presented  no  evidence  disputing  this.  Nor  has  It 
explained  how  these  docunents,  alleged,  by  It  to  be 
records  of  such  decisions,  came  Into  existence,  by 
whom  they  were  compiled  or  what  the  source  of  the 
compiler's  information  was.'  Vie  have  no  doubt  that 
the  nrnsecutlon  was  unable  to  ascertain  as  to  that._ 
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or  this  Tribunal  could  reach 
of  the  lack  of  evidence  in  this 
h  out,  it  would  be  found  that 
written  up  bv  workers  in  the 
ces  m  connection  with  proposals 
inferences  and  anticipator  of 
len,  later,  some  unidentified 
3red  up  these  anticipatory  'ecis- 
into  the  documents  presented  here 
made  cf  the  proceedings  here  and 
jv.nf'4-oS  v.qfious  documents,  inclu 


duced  and  P<ven  to  this  irxuu. 

as  this,  those  preliminary  or 
drafts  were  offered  and  received  in  evidence  as  bei-g 

what  such  counsel  did  or  d<d  no.  do.  *  seen  .Ins 

.  occur  in  this  case.  In  the  cross 
such  a  thing  as  that  occur  .n 

exaP,nation  of  the  -itne...  UGAKI,  Wf  trt  h*  the 

examine  Exhibit  269  ««  “  that  ™ 

„Mch  he  made  to  the  Sparer.  "he  insti 


anticipatory 


not  n  renor 
men.  was  not  even  entuwi 
was  plainlv  designated  as 

Report  to  the  Kmperor  by 
n  t.  ->8,822  -  27 


cotv  Of  a  report,  made  by  Hr.  UOAr.i  to  tne 
Judfre  Byi  wanted  to  know  of  this  witness  what  he  could 
not  discern  himself,  vis.,  -bother  the  instrument  was 
a  correct  copy  of  the  report  that  UOAKI  made  to  the 
Rmoeror.  He  found  out.  For  the  witness  answered: 

"As  it  states,  this  consisted  0f  materials  to  supply 
mv  mind  with  'dees  on  the  basis  of  which  1  was  to  make 
a  report  to  the  Throne,  and  I  state  that  this  document 
contains  the  opinions  of  the  First  hectlon,  which  drew 
UP  this  document,  as  its  opinions  and.  as  its  des.  res 
betnp  the  views  which  that  section  wanted  conveved  to 
the  Throne.  The  contents  of  this  document  do  not  repre¬ 
sent  mv  opinions,  and  consequently  they  were  not  the 

opinions  I  reported  to  the  Throne."' 

At  all  even's,  it  is  most  unsatisfactory 
evidence  to  be  offered  and  received  in  any  case.  HsPec 

tally  so  in  a  case  in  which  men  are  on  trial  for  their 
. .  «HU  feel.  t*at  tbev  should 


;ri  to  arrange  t^ace  -n 

’f  Kai-shek  regl-e  mas  continuing  Its  antl- 

,  pro-communlstlc  Policies  an.  conducting 
v  heaw  attacks.  Japan,  under  the  KONOYE, 

HIHAtlA  policy,  uas  nlUlnP  an<<  tr’-p'1  to  d 

Kai-shek,  hut  received  no  response  fro*  him. 

♦-Wo*  TTAGAKI  had  sent 
.  hH-^5,  they  assert  that  iikuhi-i 

troops  to  China.  This  argument  is  based  upon 

a  KIDC-s  Diary  to  that  effect.  But  In  h.  a 

lnptlon,  KIDD  said  that  he  celt  that  Tlrure 

rBe.  He  saldi  »T  think  It  uas  under  one 

an<1  that  the  Mar  Minister  spoke  of  decreasing 


I^AGAKI 


an  entn1 


cross 


million 
to  650,000 


thev 


At  the  same  place  In  their  argument, 
to  exhibit  ?30*,?  an  order  Issued  * 

,ster  of  -Yar  In  February  193°,  concer, 

^  and  control  of  speech  of  returning  — 

,  lolts  examples  of  such  being  set  out. 

„  their  exploits,  ex'* 

♦•we,*  *hi  instrument 
V,  the  prosecution  argues  that  h. 

hat  atrocities  such  as  are  mentioned  In  the  , 

,  had  occurred,  had  been  brought  to  the  attent^o  I 
...  .  ....  -a  Shat,  the  Vice-Minister  promuleat- 

telling 


oldiers  from 


V 


about  such  atrocities  after  tnerr  . . 

doubt  fair  argument  for  the  prosecution  to  <ndu. 

it  falls  far  short  of  pstablishtnp  anv 
he  oroseevtion  read  onlv  a  few  li 
4  and  5  of  the  exhibit,  "hich  was  th 
set  out  examt.l-s.  It  did  not  read  1 
Pape  3.  "The  militarv  forces  am 
lfte  rrora  the  disturbance  area  are  pei 
..  ,  -v.Ahnved .  '’’hev  are  a 


However 


from 


thereof 


follow  inp. 


Army,  and  are  car«j  >u  « 
but  amonp  a  traction  o 
t.hom  i .  •  etc. 


imnair 


•3^04 


then  given,  beginning 
eave  the  ranks  without  reas( 
parties  and,  following  the  s 
in  respect  fo  speech,  there 
of  which  were  rend  in  evid 
YAUIMAKI  (3)  testifi 


Instances  are 


some  men  wno 
to  welcoming 
of  that  Vind 
examples,  many 

mhe  witness 

.purpose  of  this  order  «es  to  restrain  irrespons.o^ 

persons  fro*  sounding  off  relative  to  -Ult« 

end  discipline,  neVinf  mountains  out  o^  mole  hills  an 

exapperating  rossln  end  rumor  »Meh  thev  hod  pieVed  up. 

fVvit  tvep  officers  take  care 

That  it  was  felt  necessary  tha  -  • 

thst  their  non  ,ore  cautioned  about  such  matters,  as 
thpv  mould  cause  baseless  rumors  and  an  undesirable 
effect  upon  discipline.  It  is  well  hnomn  that  retnrne 

soldiers,  in  ell  countries,  ere  prone  to  brag  ohout  their 

,  ,tn  <tori''s  c4*  the  >ind,  and  to 

exploits,  even  to  create  stc 

r  fhing  which  everv  army  natur 

restrain  such  conduct  is  a  thing 

*  nUv  does.  To  utilize  examples  given  of  rumors  an 

!>  .  d-v^ocr  live  ’’when  a  dog 

facts  is  something 

exaggerations  as  jact* 

°  ■  b,rvs  a  false  alarm,  a  thousand  curs  taVe  up  the  erv 
1  b .  .  _ wr  note  that  one  of 


Armv  and  Hnw  personm 
statements  regarding  i 
rt.nr,nsed  statement  is 


submitted 


Navv  Department  *"d  approval  obtaine  . 

.  noted  that  there  Is  no  evidence  ampere 
ITAGAKI  had  rnv  knowledge  of  any  s«ch 
ndpct  on  t^e  pert  of  Japanese  soldiers. 

,  the  Chang  Kai-shek  Government  would  not 
nrhibit  any  Indications  of  a  sincere  desire 
peace, and  knowing  that  a  large  portion 
people  favored  such  act' on,  It  w-s 
Japan  would  contact  the  intelligent  non 
,,th  a  view  o"  accomplishing  peace. 

,w.y7  the  assumption  Is  Indulged  In  that 
,  ^hows  that  ITAGAKI  and  DOIHAHA  performed  In 
,  name  of  ‘'peace",  what  they  had  done  In 
n  the  name  of  "Independence".  In  Panchuria 
for  Independence  was  on  the  part  o'  the 

In  China  it  was  Japan  which  desired  peace, 
,o  prosecution  counts  on  the  matter  of  Hang, 
a  Chinese  Government,  orflclnl,  who  favor  d 

Japan,  escaping  from  Chinn  and  later  assist- 

"inn?  tva s  one  c 

effort  to  establish  peace.  eng 

n  ^  <nflurhnti"l  Chin 030  "»oro 

tollnctunl  and  influon™ 

.  a  in  his  travel  rrom 

Thaf  h^  was 

.  4.0  svinntrhr.i  ant’  to.pTapan,  is 


poaco  ww 

inp  in  th 


tho  manv  m 
so  dist-osod 


natural 


r 


Coring  IPS  document  100,  UJ, 

4,  Judge  Wyi  stated  that  same 
GAKI's  doni.nl  that  tho  &o-c<  Hod 

.Comintern  League  was  financod 

not  financed 

3 

possible." 
foregoing  sets 
'  cro  sedition 


’which  became  exm.D^v.  r 

was  offered  to  rebut  IT- 

National  halva tion  Anti 

^  ITAGAKI  was  ashed  hf  it  was 

bv  Japan  and  b.  «1W'  1,1  h"rdlV  thlnk  1 
Thl,  mnv  hove  bom  nr  inndvortmc,  but  tf» 
out  wh,t  occurred  and  no.,  In  upwmt,  the 
3„„3  u  „aa  not  financed  bv  Jsi.nn. 

At  HH-47  It  is  stated  th,t  ITAGAK: 

mission  to  use  force  at  ChangVufeng  and  tb, 
.  in.,  vostimonv  of  UGAICI,  does  n 


at  an 


ITAGAKI  confided 
ht  bo  the  next 

? 

/AKI  by  ITAGAKI 
^nfflpnt 1  s  _ha£ic. 

e  effect  stated, 


At  HH-49  it  was  asserteu  v 
XI  that  Britain  and  France 
The  information  given  YA 

atement  that  S&JbSMl&a-* 
n  regarding  the  pact  was  to 
U  was  ITAGAKI ’ s  condition 


41 

j 


45,3*0 


At.  HH-50,  It  was  stated  that  when  Hitler  seized 
part  of  Czechoslovakia,  ITAGAKI  sent  his  congratulations. 
This  statenent  is  based  upon  a  newspaper  storv,  as  also 
„as  the  assertion  that  ITAGAKI  declared  it  was  a  welcome 
Pact  t"at  Germany  and  Italy  had  bound  themselves  top 
bv  milltarv  alliance. 

THE  LAW 

Throughout  this  trial  there  has  been  frequent 
ment'on  of  conspiracy.  No  count  of  the  Indictment 
herein  charts  conspiracy.  To  determine  what  is 
charged  the  charging  part  of  an  indictment  must  be 
looked  to.  When  one  examines  the  charging  part  of 
each  of  the  so-called  conspiracy  counts  of  the  Indict¬ 
ment  herein,  we  find  that  the  charge  is  not  that  the 
defendants  "conspired",  "confederated",  "combined"  and 
"agreed"  together  and  with  each  other  (the  usual  language 
employed  in  indictments  charging  the  crime  of  conspiracy  , 
but  that  thev  "participated"  in  the  formulation  or 
execution  of  a  common  .Ian,  etc.  In  all  conspiracy 
cases  with  which  we  are  familiar  the  verb  used  in 
charging  that  crime  was  "conspired",  or  some  such  verb. 
Here,  the  verb  employed  is  "participated".  Participa¬ 
tion,  in  Itself,  never  has  been  and  is  not  now,  a  crime. 
Participation  in  a  Joint  criminal  enterprise  is  commonly 


whether 


them  of  the  crime  charged, 
robbery,  murder  or  con apt 
the  crime,  but  m"V  be  evidence 
ie  attempted  to  be  chnrged,  in 
I,  must  be  chnrged  in  language 
jccused  o^  the  charge  against 
_ _ r  onn.^r.iracy  irf  the  plotting 


V 


nspiracy  counts  of  the  Indict- 
"formulstion"  and  "execution", 
Lng  the  disjunctive  "or",  as 
M  plan"  and  "conspiracy",  so 
hargad  with  formulation  or  exe- 
n  or  conspiracy.  Which?  "he 
The  courts  in  the  United  States 
hat  an  indictment  which  eharges 
,  using  the  disjunctive  "or", 
lng,  but  is  indefinite  and  uncer- 
ant  to  be  charged  and  the  accuset 

or  which  he  is  charged.  Sup- 

_ to  o.haree  the  crime 


been 


i 

i 


there  is,  at  the  preset  * 

but  it  should  net  be  entirely  lost  sight  of  that  in 
resoeot  to  homicides  and  matters  of  self-defense, 
there  are  t,o  categories:  (1)  Justifiable  homicide, 
and,  (2)  excusable  homicide.  It  has  been  said  that 
really  there  is  only  one  Justifiable  homicide.  One 
where  the  taking  of  the  life  of  a  human  being  is  upon 
the  authority  of  a  velid  order  of  some  court.  Self- 
defense,  it  has  been  said,  does  not  fall  within  the 
category  of  the  killing  being  Justified.  Rather, 
lt  i«  a  matter  wherein,  though  some  blame  attaches 

to  the  one  causing  the  death,  in  the  eyes  of  the  law 

,  It  may  well  be  that  the  situation  in 
he  is  excused,  it  may 

r  +-v,«  phpracter  in  which  it  would 
Manchuria  was  one  of  the  character 

their  acts  claimed  to  be  in 
be  better  to  say  that  their 

self-defense  were,  therefore,  excusable. 

Anciently,  but  now  abandoned  in  most  Juris¬ 
dictions,  the  law  of  self-defense  required  the  oer- 
con  attacked  to  retreat  -  to  retreat  to  the  last 

ditch  or  until  his  back  was  to  the  wall,  before  ho 

.  .  *  i  j _ v-!  a  mccflUant .  lhe  mod 


45,344 


take  the  life  of  his  adversary.  «  is  not  believed 
that  nations  were  ever  required  to  observe  the  ca¬ 
rded  doctrine  of  retreat  to  the  last  ditch. 
ly  they  are  not  at  the  present  time.  That  was 
situation  of  Japan  in  Manchuria.  Being  in  a  V^e 
where,  under  treaty  and  contract  rights,  it  and  its 

nationals  had  a  right  to  be  and,  under  internot  on  1 

.  ,  „  whether  it  was  required 
lo v;  being  the  sole  ju  ge 

„  .  u  VJ5e  not.  When  assailed 
to  take  defensive  measures,  -  ^iehts 

„y  the  Chinese,  required  to  retreat  (abandon  its  rig 
and  interests  in  Manchuria ,  but  had  a  perfect  righ 
t0  take  such  measures  as  were  necessary  to  defen  it- 

4.4  ie  It  did  just  that.  It  does 
self  and  its  nationals.  It  aia  Ju  ,  , 

'  „ot  lie  in  the  mouth  .f  the  victor  to  review  Japan  s 
;  decision  in  that  respect  and  assume  to  Judge, 

i  whether  it  acted  in  self-defense.  Internationa 

,  has  never  set  up  any  machinery  for  determin  ng 

such  matter  and  there  exists  no  court,  or  body  c  .y 
:0  kind,  anywhere  in  the  world,  which  has  the  author 

si  and  power  to  conduct  any  such  revi 

fuj.  trial  mention  has  been 
12  Frequently  during  this 

»  made  of  XMlO  low-  We  *111  Pr°l0n6  “T 

-  debate  upon  that  subject,  beyond  saying  that  we  be- 

25  Have  that  in  the  view  of  lawyers  in  the  Anglo  axo  | 

_ ^ms-attempted  te  ha  applie^-he^ 


yjr 


~  ^-r  trvinp  the  accused 
were  created  for  the  purpose  of  tr  ing 

and  are  ex  joos,t  £p£i£* 

These  alleged  lows,  tailored  for.  the  purpose 
Of  this  trial,  obviously  rest  upon  the  basis  of 
«the  end  justifies  the  means.  It  rcquir 
for  freedom-loving  ooople  et  various  places 
world  to  achieve  relief  from  the  Star  Chamber  session 
a„d  to  have  and  to  be  able  to  maintain  certain  funda¬ 
mental  rights  and  liberties.  They  are  not  safe  merely 
by  reason  of  having  secured  such  rights  and  liberties, 

,  „„~r*d  npninst  attempts  made  from 

but  must  always  bo  on  gUe.ro  ogam- 

time  to  time  to  break  down  those  safeguards,  ihose 
atten Pts  to  break  down  such  safeguards  have  been  and 
arc  seen  from  time  to  time  when  organized  groups  of 
persons  actuated  by  a.  single  purpose,  to  the  exclusion 
of  all  others,  set  about  an  "end  Justifies  the  means 
attack  on  thorn.  We  have  seen  such  examples  as  the 
so-called  prohibition,  where  the  proponents  of  such 
idea  brazenly  flouted  the  Constitutions  of  the  United 
States  and  the  several  states  and  openly  stated  that 
if  the  safeguards  concerning  rights  and  liberties 

interfered  they  should  be  ignored  in  the  interest  o 

-  nf  millions  of  American 


of  hysterical  prosecutions  cnc.  some 
fortunotoly  for  good  govorrunont,  the  reviewing 
sot  aside.  The  Congress  of  the  United  States  n 
moment  is  considering  the  pcsscge  of  c  lew,  rec 
Vnr  itc  President,  making  lynching  r.  Federal 


As  is  well  known,  there  ere  certfin  crimes 
rs  c  n  essential  element  the  requirement 

intent..  AmonE  these  fro  murder,  mflicious 


to  kill  a  huma  n  being  without  excuse  or  justification. 
In  alleged  conspire cy,  the  criminal  object  thereof. 

On  the  evidence  here  we  think  it  ernnot  he 
se id,  beyond  rll  rccsonrble  doubt  that  the  recused, 
in  respect  to  those  charges,  ft  the  times  stated, 
hro  such  intent  end  guilty  mind.  That  his  or  their 
nets  racy  have  r  suited  in  the  injury  shown  does  not 
entitle  the  prosecution  to  urge  or  this  Tribunal  to 
find  that  the  cccv.sed  must  have  such  intent,  utiliz¬ 
ing  tht  presumption  that  every  srnc  men  is  presumed 
to  hr  ve  intended  the probable  end  natural  consequences 
of  his  own  voluntary  acts,  v  e  say  this  because  while 
such  presumption  may  be  sufficient  in  eases  not  in¬ 
volving  the  clonont  of  specific  intent,  such  presump¬ 
tion,  in  cases  in  which  specific  intent  is  a  necessary 
ingredient,  is  not  sufficient,  in  i'self,  to  establish 
the  existence  of  such  intent.  There  must  be  other 
affirmative  ev'dencc  showing  the  existence  of  such 
specific  intent.  The  presumption,  alone,  will  not 


suffice . 

Justice  Frankfurter,  of  Ur  United  States 
Supreme  Court,  in  Dr  vis  v.  United  States,  326  U.S. 
562,  said  this:  "Stern  enforcement  of  the  cri.iinrl 
It vi  is  the  hallmark  of  a  healthy  and  self-confident 


society.  E ut  in  our  democracy  such  enforcement  pre¬ 
supposes  r.  morel  rtmosphere  end  c.  reliance  upon 
intelligence  whereby  the  effective  r dministrt tion  of 
justice  can  be  achieved  with  due  regard  for  those 
civilized  standards.  .  .  which  r.re  formulated  in 
our  Bill  of  Rights." 

"Such  constitution;. 1  limitations  arise  from 
griev;  nccs ,  reel  or  fancied,  which  their  makers  heve 
suffered,  end  should  go  peri  pc  ssu  with  the  suoposed 
evil.  They  withstand  the  winds  of  loeic  by  the  aerth 
end  toughness  of  their  roots  in  the  pest.  Nor  should 
we  forget  th;  t  whet  seems  fair  enough  r.gc.inst  a 
s quel id  huckster  of  bed  liqi  or  may  trke  on  e  very 
different  face,  if  used  by  r.  Government  determined  to 
suppress  political  opposition  under  the  ~uise  of 
sedition."  s;  id  Lccrned  H-nd,  J.  in  United  States 
v.  Kirschcnblatt ,  CCn  2nd.,  16  F .  2d  202,  203, 

51  i.LR  416. 

The  orinciplc  to  which  those  eminent  justices 
celled  r  ttention  might  well  be  applied  here  by  this 
Tribunal.  For,  it  mry  b  s;id,  the  end  never  justif iv  s 

the  means . 

This  Tribune  1  recognizes  that  the  burden  of 
establishing  the  charges  set  out  in  the  Indictment 
rests  upon  the  prosecution  and  th:t,  before  there-  c.n 


be  t  conviction  of  £ ny  defendant  on  any  of  the 
charges,  the  prosecution  must  have  estrblishcd  guilt 
beyond  ell  reasonable  doubt.  Vr'hat  is  reasonable 
doubt?  It  is  not  £  mere  chimiricrl  uncertainty  but 
is  such  a  state  of  things  that  r  prudent  oerson 
called  upon  to  act  in  r  matter  concerning  those  near¬ 
est  and  dearest  to  him,  would  hesitrte  to  act  at  ell. 
It  may  be  said  th;  t  before  the  trier  of  a  criminal 
case-  can  make  c  finding  of  guilty  he,  or  they,  must 
be  satisfied  of  guilt  to  the  extent  and  degree  that 
one  must  be  satisfied  that  his  own  mother  is  deed 
before  he  permits  the  undertaker  to  screw  down  the 

coffin  lid. 

THF.  PRESIDENT:  Mr.  Brannon. 

HR.  BRANNON:  If  the  Tribunal  please,  Admiral 

SHIMABA's  summation  is  next.  Do  yo\  wish  to  start 


now? 


minutes . 


THE  PRESIDENT :  V/c  will  recess  for  fifteen 


('"hereupon,  at  1442,  a  recess  was 
taken  until  1500,  after  which  the  proceed¬ 
ings  were  resumed  as  follov/s:) 


MARSHAL  OF  THE  COURT:  The  International 
Military  Tribunal  for  the  Far  East  is  now  resumed. 
THE  PRESIDENT:  Captain  Kraft. 

LANGUAGE  ARBITER  (Captain  Kraft)  :  If  the 
Tribunal  please,  the  following  language  correction 


is  submitted 


Reference,  record  pago  35972,  line  2>: 
Delete  "Yes,  I  found  then, "  end  substitute 


"I  see,  there  are  initials 


line  1:  Delete 


Record  nt 


WITNESS 


I  fcun‘ 


THE  PRESIDENT:  Thank  you. 

,  Hr.  Brannon. 

MR.  BRANNON:  Hr.  President  and  Members  of  the 
Tribunal,  I  am  afraid  that  there  nay  be  some  repetition 
here,  which  is,  of  course,  duo  to  tho  fact  that  we  haven' 
read  each  other's  arguments  in  the  limited  tine.  So  if 
there  is,  I  would  appreciate  being  advised  by  the  Tribunal 
and  I  will  be  glad  to  omit  the  parts. 

THE  PRESIDENT:  We  will  not  be  very  much  con- 

•  * 

cerned  unless  they  are  very  lengthy. 
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MR.  BRANNON:  (Reading)  Introduction. 
Vacillating  between  t he  realization  that  war 
is  the  great  anathema  of  civilization  and  the  recogni¬ 
tion  of  its  apparent  unavoidability  the  many  nations 
of  the  world  have  in  the  present  century  collectively 
condemned  it  and  sought  its  prevention,  deterrence  or 
regulation.  In  initiating  a  procedure  invoking  Indi¬ 
vidual  liability  for  a  kind  of  war  termed  aggressive 
the  prosecution  here  re-ecnoed  this  noble  effort  in 
its  opening  address  to  the  Tribunal.  As  a  supremely 
worthy  concept  it  is  lot  subject  to  criticism.  But  to 
say  that  our  specific  purpose  here  is  the  prevention 
of  aggressive  war  while  the  broad  aim  is  the  orderly 
administration  of  justice  invites  honest  speculation  ^ 
as  to  whether  the'-  have  not  transposed  the  objectives. 

i  t •  of  course,  those  who  deem  war  not  only 

unavoidable  but  necessary.  HOLLAND,  ^q?R?1q?4xT51 
TIDES'1  T/FON  V:'AR  AiiL  NEUTRALITY  (1881-1909)  (1914)  2?. 
n  *  *  >;  without  war  tne  world  would  stagnate,  ana  lose 

itself  in  materialism.  *  *  *" 

p  "A*  the  very  beginning  of  these  proceedings  it 

ii  essential  that  those  directing  the  prosecution 
make  clear  their  v,urpose.  Our  broad  a_m  is  the 
orderly  administration  of  justice;  our  specific  purpose 
is  to  contribute  all  we  soundly  can  towards  the  errt 

—  the  prevention  of  the  scourge  of  aggressive  war. 

Tr.  384. 


specific  purpose  is  a  fair  and  just  aeterrainan-on  oi 
the  guilt  or  innocence  of  these  men  here  accused. 

In  the  clear  light  of  reality  the  physical  fa-it  cf 
the  trial  itself,  the  mode  of  its  conduction  and  the 
interpretation  of  the  law  are  all  that  we  can  contri¬ 
bute  to  those  who  would  undertake  to  solve  the  prob¬ 
lem  of  war.  In  this  sense  it  becomes  important  nou 
only  to  interpret  the  law  of  individual  liability  but 
aicn  the  lavs  reel  tine  the  defenses  which  are  available 


'  \  !  - 


offenses  as  are  nameo  in  tne  wmrar  j. 
natural  consequences  therefrom.  The  burden  of  proof 
and  the  obligation  to  convince  the  Court  of  the  pri¬ 
soner's  guilt  beyono  a  reasonable  doubt  as  to  all 
facts  and  circumstances  essential  to  the  guilt  of  the 
accused  including  the  criminal  intent  are  upon  the 
prosecution  throughout  the  trial.  The  burden  is  never 
on  the  accused  to  establish  any  issue  beyond  a  reason¬ 
able  doubt.2  Regardless  of  the  magnitude  of  the  charge 
of  participating  in  the  accomplishment  of  aggressive 
•juQ-r  t-h^ro  p.xists  no  reason  for  the  exclusion  of  the 
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as  new  as  the  modern  decisions  of  America, 
principle  of  jurisprudence  so  fundamentally  sound  as 
to  need  little  discussion.  The  federal  and  state 
courts  of  the  United  States  are  in  solid  accord  that 
to  constitute  a  crime  the  act  must  be  accompanied  by 

C. 

a  criminal  intent  on  the  part  of  the  accused. 

The  contention  advanceo  that  those  nc lions 


who  collectively  contributed  to  the  defeat  of  Japan 
havo  long  since,  through  official  utterances  and 
victory  on  the  battlefield,  politically  resolved  tho 
issue  of  aggression  is  a  misguided  criticism  by  thos 

1. 


3  Inst.  107,  Lord  1r*,iyon  C.  J.  7  Term  514*, 
Brown,  Lax.  306:  2?^G.J.S.  84  N. .41; 

Cora.  v.  Ober  139  I>  601,  286  Lass.  25, 

16  C.J.  74,  Note  86;  State  v.  Blacklock  167, 
p.  714  (N.M.);  U.S.  v.  Jehu It zo  D.C. 

Ky.  28  F.  Supp.  231,  2 ?5- 


22  C.J.S.  84  N.  42. 

Herrman  v.  Lyle  D.C.  ^sh.  41  F.  (2d)  759. 
Moscowitz  v.  U.S.  C.C.A.  N.Y.  282  1.  575. 
Ala.  Rogers  v.  State  122  So.  308. 

Cal.  People  v.  Iloenschle,  22  P.  Ud;  ///. 
Fla.  Smith  v.  State  71  So.  915. 

Ga,  Green  v.  State  1C2  S.E.  813. 

Ill.  People  v.  Fernow  122  N.E.  155. 

Mich,  People  v.  Campbell  212  N.Y/.  97. 

Miss.  Holmes  v.  State  98  So.  104. 

Mo.  Schern  v.  Gallivan  10  S.  *.  (2d)  521. 
Mont.  In  re  McCue,  26l  P.  341. 

N.Y.  People  v.  Goroon  204  N.Y.S.  184. 

N.C.  State  v.  Agnew  164  S.E.  578. 

Pa.  Com.  v.  Am.  Agr.  Chem.  Co.  7  Pa.  Disc. 

Co.  743. 
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as  new  as  the  modern  decisions  oi  Am  rx  <  • 
principle  of  jurisprudence  so  fundamentally  sound  as 
to  need  little  discussion.  The  federal  ana  state 
courts  of  the  United  States  are  in  solid  accord  that 
to  constitute  a  crime  the  act  must  be  accompanied  by 

C. 

a  criminal  intent  on  the  part  of  the  accused. 

The  contention  advanceo  that  those  notions 

who  collectively  contributed  to  the  defeat  of  Japan 

have  long  since,  through  official  utterances  and 

victory  on  the  battlefield,  politically  resolved  the 

issue  of  aggression  is  a  misguided  criticism  by  those 

1.  3  Inst.  107,  Lord  l)iiyon  C.  J.  7  Term  514; 

Brown,  Lax.  306:  2 ?  G.J.S.  84  N.  41; 

Cora.  v.  Ober  13$  13.  601,  286  Lass.  25, 

16  C.J.  74,  Note  86;  State  v.  Blacklock  167, 
r» .  714  (N.M. ) :  U.S.  v.  Sch^ltze  D.C. 


who  GO  not  understand  if  tint  we  have  here  striven  to  accom* 1 
lish.  It  is  a  confusion  of  tho  juridical  with  the 
politic*!,  a  factor  which  this  Tribunal  constantly  strove 
to  avoid.  The  transcript  is  ablaze  with  evidence  of 
the  Tribunal's  wise  and  just  endeavor  to  separate  tho 
juridical  from  the  political  aspects  pertaining  to  this 
offense.  It  is  nothing  less  than  a  tribute  to  the 
Integrity  and  honesty  of  the  Tribunal  that  the  starting 
postulate  of  this  trial  was  not  that  Japan  waged  aggres¬ 
sive  war  with  the  issue  narrowed  only  to  what  part 
each  defendant  took  therein.  From  the  amazingly  volu¬ 
minous  record  exhausting  nearly  two  years  it  is  firmly 
established  that  these  accused  were  allowed  to  offer 
proof  that  from  their  view  the  war  or  wars  waged  were 

not  aggressive. 

In  personal  conflicts  every  man  is  permitted 
within  reasonable  limits  to  act  upon  appearances  and  to 
determine  for  himself  when  he  is  in  real  danger.  Does 
it  not  logically  follow  that  a  government  official  who 
acted  upon  appearances  and  determined  that  his  country 
was  imperiled  ought  to  be  allowed  to  Drove  every  fiet 
and  circumstance  known  to  him  or  believed  by  him  which 
would  have  created  an  anprehension  for  the  safety  of 
his  country.1  In  speaking  of  the  crime  of  murder 
i .  Magnifying  the  rule  as  expressed  by  Nlblack,  _  J. 
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which  differs  from  the  crux  of  the  offenses  nore  cnerged 
only  in  magnitude,  it  has  definitely  been  stated  that 
such  acts  as  nay  be  calculated  to  have  created  appre¬ 
hension  on  the  part  of  the  accused  before  he  acted 

are  admissible  in  evidence  as  bearing  on  his  state  of 
1 

mind . 

Since  it  is  not  Japan  itself  that  is  under 
indictment  the  Tribunal  has  assumed  only  the  responsi¬ 
bility  of  judicially  establish  ng  the  individual  guilt 
or  innocence  of  these  accused.  Therefore  the  acceotancc 
of  such  evidence  as  would  reveal  those  happenings  and 
events  which  may  have  influenced  an  accused  in  per¬ 
forming  his  functions  or  arriving  at  his  decision  was 
a  necessary  element  toward  the  end  of  determining  the 
requisite  intent  for  the  establishment  of  individual 
guilt  or  innocence.  The  Tribunal  through  the  President 
on  one  occasion  and  the  Acting  President  on  another 
clearly  announced  its  willingness  to  receive  such  evi¬ 
dence  as  would  cast  light  upon  why  the  individual 
accused  acted  as  they  did.  Such  evidence  was  actually 
received  tnroughout  the  course  of  the  trial. 

1.  Eng.  1866  R.  v.  Hopkir.s,JLO  ?ox  Cr«  229;  Ungu|dn 
v.  U.S.  170  U.S.  481,  42  L.  &c.  1116,  18  Supp.  6S9, 

Wigmore  on  Evidence  Sec.  24o  P-44, 

?  Tr  26.553.  Tr.  34,680  -  Lefense  exhibits  1482, 

1739.  These  documents  were  top  secret  and  ^  con~ 

fidential  reports  prep  red  by  the  Japanese  Foreign 
Office  on  Anglo-American  and  Dutch  activities  prior - 

hostilities. 


and  specific  factual  background  that  motivnteo  or 
influenced  the  accused  is  simply  lending  ear  to  the 
doctrine  that  an  act  does  not  make  the  doer  o..  it 
guilty  unless  the  mind  be  criminal.  However,  it  ha, 
been  said  that  the  construction  of  a  law  other  than 
the  common  law  is  a  question  of  legislative  indent. 
This  is  the  only  deviation  from  the  common  lav/  rule 
/•hat  tho  crl.mtfir  is  a  necessary  element  of  a  crime 


answer  is  in  the  negative.  For  hare  wo  have  no 
legislator  of  the  law,  Truo  a  Charter  has  been  pro¬ 
mulgated  in  which  the  offenses  charged  are  set  forth 
But  the  prosecution  has  declared  that  these  accused 


being  placed  in  jeopardy  for  violation  of  existing 

international  law  and  that  the  Charter  is  merely 

1 

declaratory  of  that  law.  Since  the  Charter  does  not 
create  the  law  but  merely  reiterates  a  portion  of  it 
v;e  must  turn  to  the  bronc  subj  ct  of  international  law 
itself  to  determine  whvehor  or  not  it  excludes  the 


element  of  criminal  intent 


various  sources  of  international 


law  does  not  reveal  a  single  ground  which  could  be  used 
as  an  argument  against  the  acceptance  of  this  godly 
principle  of  justice.  Indeed  one  of  the  sources  of 

2 

such  law  is  listed  as  justice,  equity  and  good  faith. 

If  aggressive  war  is  a  crime  under  international  law 
and  if  there  is  individual  liability  for  its  accom¬ 
plishment  it  would  be  strange  indeed  to  preclude  this 
cosmopolitan  principle  of  defense  which  has  behind  it 
the  wisdom  of  the  ages.  From  the  unwritten  sources  cf 
the  common  law  it  was  fostered  and  developed  through 

1.  Prosecution  Argument  para.  B-5  -  Tr.  39,013. 

2.  Mixed  Claims  Commission  -  United  States  and  Germany 
1922;  Statute  of  Permanent  Court  of  International 
Justice  1936;  Prosecut'*on  Argument  para.  B-6  - 


sheer  necessity  and  gauged  to  meet  zno  conunun 
mankind  for  self-regulation.  When  the  high  courts  of 
today  announce  in  no  uncertain  words  that  even  statu¬ 
tory  lav  is  to  be  construed  in  the  light  of  tbe  common 
law  and  the  existence  of  a  criminal  intent  is  to  be 
regarded  as  essential  in  order  to  moke  an  act  crimir el 
whan  not  in  terms  required,  there  is  no  earthly 


sheer  necessity  and  gauged  to  meet  me  co^u 
mankind  for  self -regulation.  When  the  high  courts  of 
today  announce  in  no  uncertain  words  that  oven  statu¬ 
tory  law  is  to  bo  construed  in  the  light  of  to  common 
law  and  the  existence  of  a  criminal  intent  is  to  b- 
regarded  as  essential  in  order  to  make  an  act  crimir el, 
oven  when  not  in  terms  required,  there  is  no  earthly 
reason  why  it  should  here  bo  ignored  as  a  welcome  s'fo- 

guard  against  injustice. 

The  Charter  itself  while  bearing  a  resemblance 

to  statutory  law  cannot  for  the  reason  stated  bo 
properly  construed  as  uch.  Yet  accepting  it  as  too 
r,f  ten  law.  in  its  reading  wo  find  no  portion 


sheer  necessity  and  gauged  to  meet  the  common  needs  of 
mankind  for  self -regulation.  When  the  high  courts  of 
today  announce  in  no  uncertain  words  that  oven  statu¬ 
tory  lav  is  to  be  construed  in  the  light  of  the  common 
law  and  the  existence  of  a  criminal  intent  is  to  be 
regarded  as  essential  in  order  to  moke  an  act  cri-nirel, 
even  when  not  in  terms  required,  there  is  no  earthly 

reason  why  it  should  hero  bo  ignored  as  a  welcome  s'fe- 

1 

guard  against  injustice. 

The  Charter  itself  while  bearing  a  resemblance 

to  statutory  lav;  cannot  for  the  reason  stated  be 
properly  construoa  as  uch.  Yet  accepting  it  as  tno 
gospel  of  the  law,  in  its  rearing  we  find  no  portion 
which  would  tend  to  exclude  the  necessity  for  the  estat 
lishment  of  criminal  intent  before  on  adjudication  of 
guilt  can  be  rendered.  The  Tribunal  by  the  acceptance 
and  use  of  this  coctrino  would  establish  string  and 
fine  international  law  serving  as  a  restraint  against 
those  who  would  Inter  seek  to  misuse  the  lav/  of  indi¬ 
vidual  responsibility  here  sought  to  bo  enforced. 

It  was  in  view  of  tho  principle  that  an  act 
does  not  make  the  door  of  It  guilty  unless  the  mind  be 

i  op  c  J  S.  87  N.  61,  especially  in  the  case  of 
crimes  involving  moral  turpitude.  Note  62.  Seaboard 
Oil  Co.  v.  Cunningham  C.C.A.  Fla.  pi  F.  2o  32-*-. 

52  S.  Ct.  35. 


r 


45.361 


criminal  that  in  our  opening  statement  curing  th  .  lutii- 
/idual  defenses  of  the  accused  SHIMADA  wo  proclaimed 
th^t  the  treasured  and  tightly-guarded  prerogative 
3f  the  nations  of  the  world  to  Judge  for  thorns elves 
vhat  facts  constitute  a  throat  to  their  socur.-tv  was 
also  a  reservation  which  must  be  capable  of  inherit  nee 
by  the  individuals  who  compose  tho  government  of  that 
nation  itself.  This  uncontostod  and  established  reser¬ 
vation  of  nations  must  not  be  restricted  to  the  moral 
defense  of  tho  notional  entities  of  the  world  but  -Iso 
must  be  made  available  to  a  struggling  man  whose  life 
and  freedom  are  endangered  by  the  charge  of  indivU.u.  .1 
responsibility  for  his  participation  in  a  decision  of 
his  government  exorcising  that  right.  The  element  of 
individual  intent  here  becomes  of  paramount  import- nee. 

Even  though  tho  pattern  of  conduct  of  a 
nation  over  the  course  of  years  is  subject  to  condem¬ 
nation  it  dees  not  necessarily  follow  that  one 
Individual  as  a  cog  in  the  machinery  of  that  govern¬ 
ment,  serving  for  only  a  limited  nerlod,  is  likewise 
subject  to  castigation.  There  are  so  many  modifying 
factors  which  dispel  tho  theory  of  individual  guilt 
invariably  flowing  from  national  guilt.  It  is  more 
than  specious  reasoning  which  loads  us  to  acknowledge 
that  a  nation  or  the  government  of  that  nation,  through 
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of  ill-considered  p<ist  decisions 


of  ill-cons idored  past  decisions 


of  ill-considered  p^st  decisions 


matters  leading  to  that  ae  els  Ion  v/oulo  render  nugatory 


n  cardinal  principle  of  justice. 

CHINA:  1928  -  1935. 

11-a,  While  SHIMADA  is  charged  with  the 

planning,  preparation  and  waging  of  a  war  of  aggression 

against  the  Republic  of  China  ho  is  not  charged  with 

1 

initiating  such  war.  Nor  is  he  mentioned  as  one  of 

the  individuals  v/ho  unlawfully  ordered,  caused  or 

permitted  the  attack  on  the  city  of  Nanking,  the  city 
3  4  5 

of  Canton,  the  city  of  Hankow,  the  city  of  Changsha, 

6 

the  city  of  Hengynng  in  th  ■  province  of  Hunan  and  the 

cities  of  Kweilin  and  l.Juchow  in  the  Province  of  Kw^ngsi 

11-t.  At  the  beginning  of  the  Indictment 

years  SHIMADA  held  the  rank  of  captain  commanding  th3 

8 

cruiser  TAMA.  At  the  time  of  the  Manchurian  Incident, 


September  18,  1931 >  he  was  Chief  of  Staff  of  the 


Combined  Fleet  and  First  Fleet  with  the  rank  of  r 


dmiral 


In  February  of  1932  he  served  as  Chief  of 


toff  of  the  Third  Fleet  aboard  th 


flagship  of 


Admiral  NOMURA,  Inter  Ambassador  to  the  United  States 


Counts  6,  19 
Count  45,  Tr 
Count  46,  Tr 
Count  47,  Tr 
Count  48,  Tr 
Count  49,  Tr 
Count  50,  Tr 
Tr.  34,647. 
Tr.  34,648. 


In  Juno  1932  he  was  apojinted  Chief  of  the  Naval 


Information  Bureau  and  later  in  November  of  the  same 


year  became  Chief  of  the  Operations  Bureau.  The 
prosecution  has  made  no  serious  attempt  to  connect 
SHIMADA  with  the  early  nostilities  in  China  since 
there  is  no  evidence  against  hiu  except  the  wearing  of 
his  naval  uniform. 


In  June:  1932  he  ms  apruinted  Chief  of  the  Naval 


Information  Bureau  and  later  in  November  of  the  same 


year  became  Chief  of  the  Operations  Bureau.  The 
prosecution  has  made  no  serious  attempt  to  connect 
SHIMADA  with  the  early  hostilities  in  China  since 
there  is  no  evidence  against  hi«-  except  the  wearing  of 
his  naval  uniform. 


China :  1211  -  193? 

12- a.  In  Decenbur  1934  ho  bucr.no  a  vice- 
c'.r.iral  am-!  served  as  attached  officer  with  the  Nav~l 


General  Staff  fron  February  1935  until  Docorbor  at 

1. 

which  tine  ho  became  Vice-Chief.  Proof  of  his 


ctivitios  Curing  his  tenure  as  Vico-Chief  of  Naval 


General  Staff  is  linitod  to  such  natters  as  were 


touchoc’  uoon  by  the  oi’osucution  in  their  cross-examine 


tion  of  SHIMADA.  I-uch  extraneous  natter  such  as 


vhether  the  first  trans-oceanic  bor.bing  tool:  place  at 

s  to  where  the  airplane  units  tool: 

3. 

ssions  against  China  or 

:  or Cor s  to  his  superior 
inder  in  Chief  of  the 


this  tine  or 


off  fron  in  tneir  bombing 
as  to  whether  SHIIiADA  cransnitte 


full  Admiral  HASEGA’.VA ,  then  Co 


China  Fleet,  to  carry  out  x;he  bombing  of  Nankins 
occupied  nuch  of  the  prosecution’s  attention.  It 
should  bo  noted  that  SHIMADA  is  n->t  named  in  count  45 


charging  the  ordering,  causing  or  permitting  of  the 
attack  on  Nan?:ing.  SHIIIADA  was  not  Vice-Chief  of 


Naval  General  Staff  when  the  Pr.nay  was  sunk. 

12-b.  Such  orders  as  wore  issued  by  the 


Naval  General  Staff  were  not  created  by  SHIIIADA 
1.  T.  34648.  4.  T.  34736. 


orcors  wnich  v/oro  usually  by  telegraph.  Nor  is 
there  evidence  ho  formulated  c.ny  policies . 

13“'- •  no  time  has  the  prosecution  con¬ 
nected  SHIHADA  uith  c.ction  pertaining  to  the  1937 
Chino.  Incident,  which  would  exclude  hin  f  ron  their 
statement  previously  given  that  the  accused  has  bc-on 
charged  with  crimes  against  peace  "only  if  he  partici 
p a tod  in  the  formulation  of  the  aggressive  nolicy  of 
the  government,  or  if  ho,  in  the  first  instance,  in¬ 
duced  the  aggression  which  was  subsequently  made  a 
policy  *"*f  the  governr.ient The  prosecution  upon 
receiving  the  answer  from  SHI: ADA  that  he  merely 
acted  under  orders  from  then  Chief  of  Naval  General 
.c>  taff  Prince  FUSHIMI  gave  vent  to  their  imagination 
b-  entering  upon  a  historical  discussion  of  the  as¬ 
cension  to  office  of  Prince  FUSHUZ  in  1932  and  his 
succession  by  Admiral  NAGANO  in  1941. 

1.  T.  34809. 

2 .  Ibid . 

3 •  Prosecution  Argument,  para.  X-3.  T .  40c>an 


yjf 


13-h.  While  it  is  .’.if fi cult  to  See  where 
Afx.irnl  SHII ADA  fits  into  the  picture  hero  the-  prose¬ 
cution  concludes  thr.t  ho  one’,  "the  rust  of  the  nn.vy 

/ 

one’.  n.rr.y  > ilit ~r ists  r.pponr  to  hove  crusef  one  to 
h^Ve  Inter  us  of.  those  appointments  of  Imperial  princes 
ns  Chiefs  of  Str.ff  ns  a  morns  of  shiolfing  the  n.ggres- 

sive  policies  of  the  n.rny  one’,  navy  s toffs  fron  effec- 

1. 

tive  control  or  criticism."  This  assumption,  vogue 
ns  it  is,  rests  only  upon  the  clout’s  of  surr.ise  rnf 
speculation  without  thu  support  of  the  soil  of 
evidence.  A  roofing  of  the  evifunco  rover. Is  thr.t 
it  vrs  this  s me  Prince  FUSHIIII  \.'ho  nfvisef  Nrvy 
minister  OIIIAWA  concerning  the  re-conmenf r  tion  of 


SHU' AD  A  ns  Nr.vy  llinister  nnf  it  was  rlso  the  sr.no 

Prince  FUSillill  fror.  v/hon  SHIUADA  requestof  r.f vice  ns 

2. 

to  whether  to  ncc-pt  the  assignment.  It  nn.y  not 
he  too  bolf  to  suggest  thr.t  the  prosecution  shoulf 


hnve  reversef  its  theory 


Activities:  193 7  -  1940 


SHIUADA  te  mi  not  of  r.s  Vice-Chief  of 


nfer  in  Chief  o f  the  Soconf  Fleet 


A  year  Inter  he  was  renovuf  to  the  Kura  Nr.vr.l  Station 

1.  Prosecution  Argument  par  a.  TT-29,  T.  41679. 

T.  34652. 


os  C onnonder  in  Chief  •  An  'nr.lysis  of  these  assign 

nents  r.ru  revealing  —  not  of  u  x  tr  o  or  d  i  no  r  y  adv^nco- 

2. 

runt  os  the  prosecution  would  hove  you  b  .lieve  — 

9 

but  of  systematic  advances  solidly  coordinated  v,ith 

his  r.r, experience  on;1,  seniority.  Ho  evidence  is 

\ 

directed  r. gainst  hin  ‘uring  this  period . 


Chin 


of  the  Chino  Soos  Fleet 


succeeding  Adr.irr.l  OIICAh'A  who  was  ’ostinud  to  becone 
Novy  Finis  tor  under  the  Sue  on.1  on1  Thirc1.  ICOKOYL  Cobi 


irol  HASEGAY/A 


nets  ’nd  who  in  turn  h; 


succe 


Six  nonths  lat.,r  ho  bec~no 


full 


to  this  rssipnnent  lasting  until  S 


year  that  the  prosecution  attached  sore  ir.portonce 


The  prosecution  went  into  so  He  detail  ot  the  tine  of 


cross-exnr.inotion  relative  to  his  connection  with 


vol  operations 


inst  Chin 


t  no  tine  while 


occupying  this  post  has  the  defense  ever  c  la.  i  reel  that 
SIIIMADA  os  Connandor  in  Chief  was  not  responsible  in 
chain  of  connond  for  na.V'l  oper  tions.  Our  only  con¬ 
tention  wr.s  that  he  was  carrying  out  thu  dictate  of 


V 


govurnnent  in  keeping  with  recognized  rules  of 


s  sought  to  show  SHIIIADA  porpo 


trated  sorie  offense  by  reason  of  tho  flout  blockade 

1. 

of  tho  Chine.  Coast.  ’  Uilo  not  only  is  this  r.ct 


recognized  r.s  legal,  tho  defense  established  further 
that  tho  policy  of  blockading  tliu  China  Coast  had 
boon  out  into  effect  long  before  SHIiVJJA’s  tine,  being 

carried  out  by  his  predecessors ,  Adriral  0IIvAVrA  and 

3. 

Adr.iiral  HASEGAWA.  Instructions  concerning  visit, 
search  and  capture  of  vosslos  were  issued  by  the 


rooor  naval  authorities  in  terns  fully  c  crip  lying  with 

4. 

xisting  international  law.  Thus  the  evidence  is 


that  SHIIIADA  continued  the  functions  of  his  predecessor 
in  this  regard  and  he  did.  not  thereby  execute  a  new 
operational  procedure,  r'uch  less  forr.ula.te  an  opera¬ 
tional  policy.  The  purpose  and  object  of  the  blockade 
was  to  prevent  Military  supplies  fror.:  going  to  Chung- 

5. 

king . 


rticipation  of  the  Fleet  in 


st  blished  policy  of  the  Japanese 


T.  34740. 

T.  21509  -  21 512 :  1932  . 
College  International  L; 
and  Notes. 

T.  34808. 

Ex.  2545,  T.  21  529  -  21 
T.  34739. 


d.  of  Anerican  Naval  v,ar 
w  Situations  with  Solutions 


V 


V 


t tacks 


Navy  was  to  direct  such  r 

objectives  only.  *  Participants  in  the  attack  were 
under  strict  instructions  to  adopt  oil  necessary 
measures  toward  the  unci  of  bonbing  exclusively 
military  targets  one’,  each  plane  wa  s  instructed  to 

carry  maps  of  the  streets  edited  by  the  Naval  General 

2  • 

Staff  in  order  to  ascertain  the  military  objectives. 

Eut  this  was  not  all.  Not  only  were  orders  issued  by 
the  Naval  General  Staff  lertinins  to  these  ratters 
but  the  Navy  Ministry  had  issued  written  information 
entitled  "Criteria  in  Air  Fighting"  designed  to 
clarify  the  rules  of  aerial  conduct  and  a  supplementary 
guide  entitled  .  '‘Miscellaneous  Observations  on  Aerial 
Bombing,"  had  been  distributed  with  the  force  of  an 
ord^r.  *  SKIri.DA  gave  the  prosecutor  a  straight 

answer  when  lie  said  the  objectives  of  the  bonbing 

4 . 

were  "troops  and  military  installations."  Not 
even  by  innuendo  has  the  prosecution  be^n  able  to 
show  SHII'ADA  ordered  the  bombing  of  other  than  military 


objectives 


Hence,  r'ther  than  the  evidence 


indicating  orders  designed  to  establish  a  policy 


1.  T.  21401 

2.  T.  21479 

3.  T.  21508 

4.  T.  34736 


of  indiscriminate  bonbin 


nand,  both  at  the  tiro  of  SIIII  ADA's  cor inane1,  end  be¬ 
fore,  hr.d  to  Icon  such  precautions  as  could.  reasonably 
bo  exoucted.  An  answer  to  tho  rather  ludicrous 
quostion  of  tho  prosecution  put  to  ShlilADA,  "Do  you 
toll  this  Tribunal  that  no  nno  in  the  City  of  Chung¬ 
king  was  struck  by  the  bombing  or  a.f  foe  tod  by  it 

from  firu  or  otherwise/?"  was  f or 03t alloc1,  by  the 

1. 

Tribunal.  No  one  is  naive  enough  to  speculate 
that  civilian  casualties  can  be  avoided  when  mili¬ 
tary  objectives  are  situated  within  the  city  itself. 
The  test  is  whether  or  not  this  accused  ordered  the 
attack  of  non-rilita.ry  objectives  or  negligently 
oerrittod.  such.  There  is  no  evidence  which  would, 
suaaort  the  prosecution's  contention  that  he  did  so 
order  or  pernit. 

17-a. .  In  r.oving  on  to  the  next  phase  of 
S’ III 'ADA' s  career  we  trust  we  are  not  guilty  of  serious 
nis judgment  in  ignoring  what  we  consider  as  irrelevant 
comments  by  the  prosecution  pertaining  to  his  activi¬ 
ties  in  China. 


1.  T.  3W1 


yjf 


V 


r  in  Chief  of 


Inter in  Botwoun  Corn 


Chino.  Suns  Flout  one!  As  sumption 
of  Navy  Ministership. 

17-b.  Aftor  finishing  his  ordinary  tour  of 

duty  os  Cor.nonCor  in  Chief  of  the  China  Seas  Float, 

1. 

SHIKADA  was  ordered  to  return  to  Japan.  The 
prosecution  secured  several  newspaper  clippings 
which  allegedly  told  of  the  rett’.rn  of  SHIMADA  on 

S eptenber  1?.  1941,  and  depicted  his  interview  with 

2. 

the  Enporor,  It  night  well  be  said  that  the 
accuracy  of  a.  newspaper  story  varies  according  to 
the  source  of  the  subject  natter,  the  accuracy  of 
the  reporter  and  the  editing  of  the  publisher.  In 
any  event  such  reports  cannot  be  considered  as  the 
most  reliable  evidence.  Thus  it  is  surprising  that 


the  prosecution  would  atten.pt  to  press  upon  this 
Tribunal  these  two  documents  as  valid  evidence  re 
fleeting  the  intention  or  thinking  of  the  accused 

3. 

SHIIiADA  on  natters  which  followed  later. 


1.  T.  '34742. 

2.  T.  34694. 

3.  T.  34694,  34695 


L 


Interin  Between  Compandor  in  Chief  of 
Chino.  Seas  Fleet  and  Assumption 
of  Navy  Minis tership. 

17- b.  After  finishing  his  ordinary  tour  of 
duty  as  Commander  in  Chief  of  the  China  Seas  Flaot, 
SIIIMADA  was  ordered  to  return  to  Japan.  *  The 
prosecution  secured  several  newsp*aper  clippings 
v'hich  allegedly  told  of  the  return  of  SHIMADA  on 

September  15.  1941,  and  depicted  his  interview  with 

2, 

the  Enporor.  It  night  well  be  said  that  the 
accuracy  of  a  newspaper  story  varies  according  to 
the  source  of  the  subject  natter,  the  accuracy  of 
the  reporter  and  the  editing  of  the  publisher.  In 
any  event  such  reports  cannot  bo  considered  as  the 
nost  reliable  -evidence.  Thus  it  is  surprising  that 
the  prosecution  would  attempt  to  pruss  upon  this 
Tribunal  these  two  documents  as  valid  evidence  re¬ 
flecting  the  intention  or  thinking  of  the  accused 

3* 

SHIIiADA  on  natters  which  followed  later. 


1.  T.  34742. 

2.  T.  34694. 

3.  T.  34694,  34695 


45,373 


lo-s.  If,  however,  the  prosecution  attncnea 

pny  rerl  significance  to  the  fact  that  SlilMADA  mode 

o  report  to  the  Throne  upon  his  return  from  Chino 

they  should  hove  been  content  with  the  very  solid 

explanation  given  by  Nnvy  Minister  OIKAV/A  when  he 

vips  cross-examined  on  this  point.  OIKAVA  srid  it 

vos  o.  common  practice  that  c  general  report  on  operations 

and  operational  matters  be  given  to  the  Throne  at 
2 

such  times.  If  there^ is  any  truth  in  the  newspaper 
articles  which  the  prosecution  seems  to  advocate  as 
their  bible  with  verse  and  chapter  revealing  the 
true  mind  and  intent  of  SHIUADA,  it  is  interesting 
to  note  exactly  v/hat  the  contents  of  those  articles 


are. 

l8-b.  In  the  first  place  SHIMADA  did  not 
speak  of  action  against  China  but  rather  he  spoke 
of  the  Japanese  attack  on  the  Chungking  regime. 

He  spoke  of  the  losses  in  the  war  *nd  his  regrets. 

He  spoke  the  same  as  any  military  man  might  have 
spoken  for  it  was  not  his  duty  to  return  from  the 
fighting  front  and  make  an  anti— governmental  statement 
Such  might  well  have  been  pure  treason  and  hardly  in 
keeping  with  his  sworn  duty  as  a  high-ranking  military 


45,374 


19-a.  What  there  is  in  these  rrticles  th*t 
v;ould  show  th^t  SHIMADA  wrs  possessed  of  vicious 
feelings  toward  the  Western  Powers  escapes  our  attention. 
Is  it  not  understandable  that  a  military  ro*n  whose 
objective  was  to  end  the  China  Affair  according  to 
the  dictate  of  his  government  would  not  feel 
favorably  disposed  to  any  country  or  power  that  was 
lending  aid  to  the  opposing  forces  and  spilling  the 
blood  of  his  own  men?  We  must  give  him  credit  for 
common  sense  at  least  and  possessing  the  honest  emotions 
of  on  ordinary  person.  Is  there  one  of  us  under 
like  or  similar  circumstances  that  would  have  felt 
strongly  in  favor  of  those  powers  who  were  openly 
supporting  the  enemy?  Yet  in  spite  of  this  there  is 
no  evidence  that  SHIMADA  at  any  time  raised  his  voice 
against  the  Western  Powers. 

19-b.  To  the  contrary  we  have  the  testimony 
of  Admiral  SAWAMOTO  who  recalled  that  in  December 
1940  rs  Commander  in  Chief  of  the  Second  Expeditionary 
Fleet  under  the  China  Seas  Fleet  SHIMADA,  as  Commander 
in  Chief,  called  a  meeting  of  the  commanders  of  the 
various  units  in  Shangha.i,  During  the  course  of  that 
meeting  SAV/AM0T0  told  this  Tribunal  in  no  uncertain 
words  that  SHIMADA  "clearly  expressed  vital  interest 
in  the  relations  of  Japan  and  the  United  States," 


V 
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SH  ILIAD  A  was  very  disturbed  about  the  increasing 

tenseness  of  the  situation,  said  SA’.’AkOTO,  and  "I 

remember  he  said  there  must  not  be  c  war  betv/ec-n 

1 

Japan  and  the  Western  Powers." 

20-n.  This  evidence  was  introduced  by 

the  defense  for  the  sole  purpose  of  revealing  the 

true  thinking  of  SHIMADA.  The  value  of  this 

particular  bit  of  testimony  is  enhanced  by  the  fact 

that  the  statement  so  rn-de  was  given  at  a  time  when 

SHIi«!ADA  had  no  cause  to  misrepresent  or  to  speak 

other  than  his  true  feelings  for,  as  the  witness 

testified,  it  was  merely  a  conversation  which  could 

have  had  no  bearing  on  the  political  situation  of 
2 

the  time. 

Thv  shiuapa  es  Na.yy_MAnist£r 

20-b.  SH  ILIAD  A  finished  his  ordinary  tour 
of  duty  as  Commander  in  Chief  of  the  China  Seas 
Fleet  and  moved  on  to  a  nev/  assignment  as  Commander 

3 

in  Chief  of  the  Yokosuka  Naval  Station.  Having  been 

away  from  Japan  for  two  years  and  never  having  held 

a  political  assignment,  a  fact  admitted  by  the 
4 

prosecution,  SHIISADA  frankly  confessed  that  he  knew 

1.  T.  34,607 

2.  T.  34,606 

3.  T.  34,649 

4.  T.  16,901 


nothing  of  the  inner  fibers  of  the  intense  political 

situation  which  then  threatened  to  cruse  the  fall 

5 

of  the  Third  KOKOYE  Cabinet.  Unquestionably  his 


entire  naval  career  had  been  relegated  to  sea 
assignments  and  service  with  the  Nav«l  General  Staff. 

20-c.  That  the  ma.tters  of  government  were 
held  in  high  confidence  if  not  secrecy  were  attested 
v:ho  with  v/ide  experience  in  diplomatic 
who  must  have  had  access  to  more  contacts 


to  by  TOGO 


affairs 


th«n  SHIUADA  which  would  have  given  light  to  the 


testified  that  at  the 


true  international  situation 


time  of  joining  the  TOJO  Cabinet  he  had  no  correct 


of  the  Jananese-Airerican 


knowledge  of  the  progress 
1 

negotiations.  Thus  the 
that  SHIUADA  had  no  inside  knowledge  of  the 


state  of  affairs  with  the  accompanying  issues  and 

ould  have  formed  no  preconceived  opinion  on  them 

2 

before  accepting  the  position  of  Navy  Minister. 

21-a.  It  is  well  to  note  that  no  Navy 

Minister  of  Japan  has  ever  been  other  than  a  senior 

3 

officer  on  the  active  list.  The  Ordinance  of  1936 


1 ’ 

influenced  the  Navy 


to  his  successor  such  nomination  v/ps  wnwnwm.  w 
appointment  for  it  vms  inherently  mandatory  upon  the 
Premier  v/ho  had  no  actual  choice  in  the  matter.  Thus 
it  was  that  this  peculiar  tradition  of  the  Japanese 
Navy  which  necessarily  limited  the  field  of  candidates 
for  the  Navy  Ministership  expressed  itself  in  a 
telephone  call  received  by  SHI MAD A  on  October  17th, 

7 

1941. 

22-a.  It  was  but  several  weeks  after 
assuming  his  new  command  at  Yokosuka  that  SHIW.DA 
received  the  order  to  report  to  the  Navy  Ministry 
in  Tokyo.  Upon  being  received  a.t  the  Navy  Ministry 
he  was  told  by  Navy  Minister  OIKAV/A  that  he  was 
OIK/.V/A*  s  choice  to  become  the  next  Navy  Minister 
in  a  new  cabinet  to  be-  formed.  It  was  after  n 

OIK AW A  that  SHI  MAD A  explained  his 


hort 


talk  with  Admiral 


yjf 


r 


n 


4  5,37* 


'  I 

-I 


L. 


position  saying  ho  felt  himself  unauniliiw  .or  fM 
post  because  of  his  long  absence  from  Japan,  Ho 
thereupon  refused  the  recommendation  which  fact  is 
confirmed  not  only  by  SH1MADA' s  testimony  but  by 
OIKAW.  himself.3  Not  only  did  SHIM®/,  refuse  the 
appointment  but  he  asked  Admiral  OIKAV.'A  to  continue 
on  as  Navy  Minister4  and  this  also  is  confirmed 
by  OIKAW.  and  unchallenged  by  the  prosecution. 

22-b.  OIK AW A  however  hrd  decided  ns  a 

matter  of  political  morality  not  to  succeed  himself. 
The  Chief  Prosecutor  himself  assumed  the  task  of 
cross-examining  OIKAW.  and  in  answer  to  the  question 
aS  to  what  he  meant  by  political  morality  OIKAW.  said 
that  matters  had  become  so  complicated  that  a.  new 
cabinet  starting  afresh  and  wiping  the  slate  clean 
made  inadvisable  the  participation  of  the  old  members 
in  the  new  government.  Furthermore  OIKAW.  had  been 
Navy  Minister  under  two  different  cabinets  each  of 
which  had  resigned  and  it  was  quite  understandable 
that  he  felt  it  necesscry  for  a  now  man  to  take  over 

his  burdensome  job. 


2. 

Ibid. 

3. 

T.  34,572. 

4. 

T.  34,650, 

5. 

T.  34,572. 

6. 

T.  34,570 

7. 

T.  34,591 

8. 

Ibid. 

J 


ic  rise  made  it  elerr  that  his  decision  not  to  succe 
ilmself  ns  Nnvy  Minister  was  arrived  rt  before  hc- 
<ne'-  TOJO  was  to  become  the  new  premier. 

23-n.  The  thing  thnt  has  stung  SHI  MAD A 
throughout  this  erse  is  the  prosecution’ s  charge 
thrt  he  was  selected  ns  Nnvy  Minister  "because  he 
wrs.  and  v/rs  known  to  be,  nn  active  supporter  of  the 
TOJO  policy."  / 1  though  the  prosecution  rer.dily 
ande  this  statement  they  attempted  to  offer  no  evidence 
in  support  thereof.  Even  though  their  allegation 
had  not  the  benefit  of  evidence  the  defense  could 
not  rest  without  destroying  the  unjustified  inference 
that  may  follow  this  unwarranted  statement.  It  was 
therefore  that  the  man  who  recommended  SHIMADA  was 
called  to  the  witness  box  for  the  purpose  of  reciting 
in  detail  how  the  appointment  occurred.  The  prosecution 
also  must  have  interrogated  Admiral  OIKAV/A  on  this 
point  in  the  days  before  the  trial  but  it  nevertheless 
did  not  prevent  their  making  the  statement. 

23-b.  At  this  time  SHIMADA  was  a  full 
admiral  on  the  active  list.  Other  than  the  present 
Navy  Minister  there  were  eight  other  admirals  ahead 
of  him  in  seniority.4  Starting  with  the  oldest  in 


eniority  Prince  FU£HI*iH,  Admiral  OIK/.Y/A  related 


to  this  Tribunal  exactly  why  e^ch  of  the  eight  v/as 
disqualified  by  him  in  regard  to  their  possible 

5 

selection.  The  prosecution  did  not  question  OIK AW A 

6 

on  his  reasoning  and  explanation.  The  Chief 
Prosecutor  v^s  frank  to  admit  when  OIKAWA  took  the 


stand  and  subjected  himself  to  cross-examination  that 

1 

0IKAY«7.  v/as  a  key  witness.  His  solid  testimony, 
admittedly  of  vital  importance  is  worthy  of  complete 


24-a.  Admitting  that  in  regard  to  the 

question  of  war  or  peace  the  Army  took  one  view  and 

the  Navy  another  the  prosecutor  v/as  unable  to  im  any 

wry  infer  from  his  cross-examination  of  OIKAWA  that 

the  appointment  of  SHI  MAD  A  v/ns  other  than  the 

voluntary  choice  of  Admiral  OIKAWA,  the  very  men  whom 

the  prosecution  had  just  stated  took  that  stand  for 
2 

peace.  If  8HI&ADA  had  desired  to  change  the  existing 
policy  of  the  Navy,  if  he  was  the  aggressive  man  the 
prosecution  would  now  have  you  believe  he  is,  would 
he  have  requested  Admiral  OIKAWA  to  remain  in  office 
as  Navy  Minister?  Or  v/ould  he  have  been  selected  by 

5.  Ibid. 

6.  T.  3 4,575  et  seq. 

1.  T.  34,579. 

2.  Ibid. 
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0IK/.V7A  a s  his  successor  if  OIKAVYA  believed  hin  to  be 

in  discord  v-ith  the  established  nnval  views?  Does  it 

sound  reasonpble  thrt  aggressive,  war-like  SHIP  AD  A, 

as  the  prosecution  has  painted  hin,  v/ould  hrve 

refused  the  appointment  ns  Navy  Minister,  v/ould 

have  turned  dov/n  this  golden  opportunity  to  give  vent 

to  his  aggressive  intent? 

24-b.  SHI  MAD A  then,  on  the  evening  of 

October  17th,  1941,  having  told  /.dniral  OIKAV.A  that 

after  a  period  of  four  years  away  on  routine  naval 

assigns nts  he  did  n^t  feel  his  knowledge  of  the 

political  situation  at  hone  or  of  the  international 

complications  ^s  sufficient  to  qualify  him,  togehter 

with  the  statement  that  he  had  never  served  in  the 

Nsvy  Ministry  and  had  a  distaste  for  politics  with  no 

desire  to  become  involved  in  that  line  of  v/ork, 

1 

returned  to  his.  Tokyo  hone.  But  on  the  following 

morning  he  v/ns  again  summoned  to  the  Navy  Minister' s 

official  residence  where  not  only  Admiral  OIKAY/A 

met  him  but  also  Chief  of  Naval  General  Staff  Admiral 
2 

NAGANO.  On  this  occasion  Admiral  N/G.'NO  himself  urged 
SHIM; DA  to  accept  the  recommendation  telling  hin  that 
it  was  his  duty  as  a  high-ranking  admiral  to  do  so. 

1.  T.  34,650 

2.  T.  34,651 


SKIMADA  however  told  NAGANO,  rs  he  hrd  told  OIKAWA 
tli ^ t  he  did  not  feel  himself  qualified.  Thereupon 
NAGANO  and  OIKAWA  told  SHI MAD A  that  Prince  FUSHILI 


then  the  oldest  end  most  respected  of  novel  officers, 
hod  surveyed  the  field  of  candidates  and  c  etermined 

3 

that  SHIL'ADA  was  the  logical  one.  At  the  same  tire 
os  these  conversations  were  taking  place  at  the  Navy 
Minister’s  official  residence  several  telephone  calls 
cars  in  from  the  Cabinet  Formation  Headquarters  urging 
th°t  n  candidate  for  Navy  Minister  be  recommended 
as  sion  as  possible  since  all  of  the  other  ministers 


of  the  nevr  cabinet  had  been  determined 


HI MAD A  told  this  Tribunal  that  at 


the  time  he  hesitated  and  was  greatly  perplexed.  He 

said  he  realized  that  he  actually  was  one  of  the  few 

senior  naval  officers  available  for  the  high  post  and 

that  the  fact  that  Prince  FUSHIMI,  Admiral  OIKAWA  ^nd 

Admiral  NAGANO  had  all  asked  him  to  accept  boro  heavily 

on  his  mind.  In  considering  these  factors  he  srid 

he  reversed  his  earlier  decision  *nd  agreed  tentatively 

1 

to  accept  the  recommendation.  He  then  went  to  consult 
Prince  FUSHIMI  personally  anc  there  discussed  with  him 


the-  rotter  of  acceptance  or  refusal  of  the  Minister 
ship.  The  Prince  hinself  urged  him.  to  accept  the 


26-a.  SHIMADA  has  told  this  Tribunal  in 


a  straight-forward  fashion  and  unchallenged  by  the 

prosecution  that  he  did  accept  the  assignment  although 

it  was  "raver  solicted,  initially  refused  and  in  fact 

was  an  unwanted  and  unwelcome  assignment."  These 

statements  by  Admiral  SHILIADA  are  fully  substantiated 

4 

by  the  testimony  of  Admiral  OIKAV/A.  After  the 
refusal  OIKAV/A  said  he  told  SHIUAD  A  to  consider  the 
matter  overnight  and  that  the  next  morning  he  called 
Sh'I  WAD  A  agr  in  to  the  official  residence  where  the 

5 

conversations  were  resumed  as  SHIMADA  has  related. 

26-b,  The  prosecution  assertion  therefore 
that  there  was  any  connection  between  TOJO  and  SHI  MAD  A 
either  personally  or  through  mutual  political  interest 
falls  with  a.  sounding  thud.  OIKAV/A  himself,  referring 
to  this  matter  said  "there  is  absolutely  no  truth  to 
the  allegation  that  Admiral  SHI MAD A  was  appointed 

To  my  knowledge  Admiral 


because  TOJO  wanted  hin  to  be 


Srilk'JDA  and  TOJO  were  not  even  Acquainted  at  that 

6 

tire."  As  for  SKIU/DA's  own  personal  statement  on 

the  natter  he  saiu,  after  quoting  the  prosecution 

allegation,  that  it  was  "entirely  unwarranted  and 

1 

not  founded  upon  fact." 

2 7-n.  SHILi/.D/.  said  that  he  didn't  know 
TOJO  having  tret  him  only  once  and  for  a  few  moments 

# 

in  Shanghai  in  1940,  He  testified  that  it  would  have 
been  impossible  for  the  Premier,  an  Arty  ran,  to 
even  suggest  a  certain  individual  in  the  Navy  for  the 
post  of  Navy  Minister  since  it  would  have  net  with 
violent  opposition  ns  a  blow  to  the  Navy' s  prestige 
and  also  because  of  the  natural  rivalry  and  opposing 

2 

viewpoints  of  the  tv/o  branches  of  the  armed  services. 

27-b.  Even  after  agreeing  to  accept  the 
post  of  Navy  Minister  SHIiiADA  was  not  content  to  pick 
up  the  working  of  the  ofiice  without  first  exacting 
a  condition  from  the  new  Premier  TOJO.  He  states  that 
immediately  after  informing  OIKAWA  on  the  morning 
O f  the  18th  that  he  would  accept  the  recommendation 
he  went  to  visit  TOJO  for  the  purpose  of  laying  down 
a  prerequisite  for  his  acceptance  of  the  Navy  Ministership 


SHIliAD/,  even  gives  the  tir.e  of  dry  v;hen  this  convcr- 

srtion  with  TOJO  took  plrce  nnd  he  said  thnt  he  spoke 

to  TOJO  personnlly  telling  hir.i  thrt  he  would  insist 

that  negotiations  with  the  United  States  be  pursued 

to  the  utr.:ost  with  the  firn  deterninrtion  of  seeking 

a  peaceful  solution  to  the  difficulties  between  the 

4 

two  countries  before  he  would  nccept  the  post. 


28-a.  OIKAWA  stated  that  SHIMADA  and  he 


continued  their  conversations  relative  to  the  Navy's 

views  on  pending  negotiations  with  the  United  States 

and  the  need  of  arriving  at  a  peaceful  solution  of  the 

difficulties  if  possible  and  that  he  and  SHIMADA  were 

1. 

in  full  agreement .  OIKAY.'/l  states  that  SHII!ADA  then 

went  to  see  Premier  TOJO  laying  down  his  prerequisites 

of  acceptance.  SAWAMOTO  also  states  that  he  personally 

knew  that  on  the  morning  of  October  18th  after  agreeing 

to  accept  the  Ministership,  SHIMADA  wont  to  see  TOJO 

for  the  purpose  of  laying  down  the  prerequisite  of 

2. 

acceptance  of  the  post  of  Navy  Minister. 

28-b.  TOJO  agreed  with  SHIMADA  and  as  SHIMADA 

testified:  "TOJO  emphatically  agreed  that  it  would  be 

the  policy  of  the  government  to  start  from  scratch  in 

attempting  to  wholeheartedly  and  sincerely  reach  a 

diplomatic  understanding  to  the  ond  of  preventing  war 

3. 

in  accord  with  the  Emperor's  wish." 

SHIMADA  states  that  he  was  relieved  and  felt 

that  the  Army  and  Navy  were  in  complete  agreement  on 

this  point  which  had  essentially  led  to  the  downfall  of 

4. 

the  KONOYE  Cabinet. 


T.  3*573. 

T.  34610. 

T.  34654,  35671  (TOGO;  30603  (KAYA) ;  363H  (TOJO) 


adopt  a  policy  of  making  utmost  concessions  eu  mi, 

United  States  in  order  to  avert  war."  SAWAMOTO  states 

1  • 

that  "we  were  all  highly  pleased."  TOJO  also 
supports  this  statement  for  upon  cross-examination  he 
said  that  SHIMADA  came  to  him  before  acceptance  of  the 
Navy  Ministership  and  insisted  that  there  be  an  under¬ 
standing  that  negotiations  with  the  United  States  be 
2. 

carried  out. 

2c.-a.  Thus  are  the  facts  surrounding  SHIMADA' s 
appointment  to  the  post  of  Navy  Minister.  It  would 
appear  that  not  only  was  SHIMADA  reluctant  to  accept 
the  assignment,  not  only  did  he  refuse  initially  urging 
OIKAWA  himself  to  remain  but  that  even  after  acceptance 
he  did  all  that  any  man  could  do  to  see  that  his 
position  in  the  new  cabinet  would  be  in  accordance  with 

the  policy  of  peace. 

29-b.  As  to  SHIMADA' s  attitude  or  state  of 
mind  at  the  time  of  joining  the  cabinet  ho  himself 
summed  it  up  nicely  when  he  said  that  he  did  not  have 
iirmrfccinn  t’.hf't  he  was  loining  a  war  cabinet  under 
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which  the  nation  would  be  plunged  into  the  bitter  and 
tragic  struggle  that  followed  but  that  he  thought  from 
the  very  military  strength  of  the  government  itself  that 
it  would  exhaust  the  last  possibility  of  peaceful  efforts 

to  settle  the  dispute  and  that  it  could  do  so  because  of 

1. 

its  control. 

29-c.  OIKAWA  who  is  neither  an  accused  or 
potential  accused  would  hardly  have  come  into  this  Tri¬ 
bunal  and  testified  on  behalf  of  SIiIL/J)A  substantiating 
as  he  did  word  for  word  SHIMADA's  testimony  if  he  had 
felt  that  SHU ’ADA  had  gone  contrary  to  the  stand  for 
peace  that  he  himself  had  previously  taken.  OIKAWA 
I  stated  that  GHIMADA  and  ho  shared  the  same  view  and  that 
the  ultimate  decision  of  the  Navy  to  fight  was  entirely 

dependent  upon  the  then  existing  international  situation 

2 . 

which  took  a  violent  turn  for  the  worse.  Then  too 
there  is  the  testimony  of  SAWAMOTO  who  served  both  under 
OIKAWA  and  SHIKADA  in  the  capacity  of  Vice-Minister  of 
Navy  and  who  certainly  must  be  in  a  position  to  under¬ 
stand  the  full  views  of  both  Navy  Ministers  and  how  they 
correlated  with  the  attitude  of  the  Navy  at  the  time. 

It  is  the  prosecution  itself  who  characterizes  the 

3  • 

position  of  the  Navy  as  one  for  peace. 

(1.  T.  3^655. 

2.  T.  34574. 

3.  T.  34579.) 


30-a.  The  Nr.vy  was  traditionally  opposed  to 

political  matters  and  refrained  from  participation  in- 

1. 

sofar  as  such  was  possible.  Even  at  the  time  of  the 
fall  of  the  Third  KONOYE  Cabinet  the  evidence  reveals 
that  Admiral  OIKAWA  as  Navy  Minister  left  the  decision 
of  war  or  peace  to  the  Prime  Minister  himself.  Since 
at  that  time  Prime  Minister  Prince  KONOYE  favored  con¬ 
tinuation  of  negotiations  the  outcome  was  the  fall  of 
that  cabinet  in  opposition  to  the  Army.  If  the  same 
policy  adopted  by  Admiral  OIKAWA  had  been  followed  in 
the  TO JO  Cabinet,  that  is,  leaving  the  matter  to  the 
Prime  Minister  as  the  head  of  the  government  the  result 
would  have  depended  entirely  upon  the  attitude  of  the 
Prime  Minister.  As  it  so  happened  SKIMADA  did  not  leave 
the  matter  to  the  Prime  Minister  as  had  been  done  in 
the  previous  cabinet  but  even  before  entrance  laid  down 

his  prerequisite  demanding  that  negotiations  be  carried 

2. 

on.  It  was  the  turn  of  events,  the  factual  situation 
which  was  the  result  of  the  pyramiding  parade  of  oast 
decisions  and  events  that  led  to  the  situation  confront¬ 


ing  SHIMADA  at  that  time. 

31-a.  Reciting  that  SHIMADA  was  not  well  in 
formed  on  the  naval  situation  SAWAMOTO  testified  that 

(1.  T.  34669. 

2.  T.  34654,  34610. 

3.  T.  34574.) 


during  t)-'e  first  days  of  SHIMADA 1  s  tenure  of  office  he 

explained  the  full  situation  to  SHIMADA  and  that  they 

1. 

talked  together  quite  often.  He  said  that  he  knew 
SHIMADA1 a  avowed  intention  at  the  time  of  assuming  the 
post  of  Navy  Minister  was  no  different  than  his  prede¬ 
cessor  Admiral  0IKAY7A.  Such  statement  was  not  challenged 
by  the  prosecution. 

31-b.  The  evidence  reveals  that  SHIMADA  very 
shortly  after  becoming  Minister  called  a  meeting  of 
the  higher  ranking  officers  of  the  Navy  Ministry  and 
the  Naval  General  Staff  and  told  them  of  his  determination 
to  push  the  peace  talks  and  outlined  the  navy  policy 

which  was  exactly  in  keeping  with  the  Navy's  views- under 

2. 

the  old  cabinet.  SAV/AMOTO  told  this  Tribunal  that 


SHIMADA  said  that  ho  would  resign  his  post  if  elements 

opposed  to  exhausting  every  effort  toward  achieving 

3  • 

peace  through  diplomacy  became  too  strong. 

32 -a.  Up  to  this  point  therefore  do  we  have 
a  criminal,  a  man  guilty  of  violating  international  law, 
accused  of  the  most  infamous  of  crimes,  or  do  wc  have  a 
man  who  sincerely,  honestly  and  in  a  normal  fashion  be¬ 
fitting  his  rank  and  assignment  sought  to  carry  out  his 
duties  as  a  prudent  and  reasonable  man  would  have  done? 

(1.  T.  34609. 

2.  T.  34609. 

3.  T.  34610.)  _ 


V 


The  prosecution  cannot  ignore  these  facts.  So  wo  urge 
the  Tribunal  to  accept  these  undisputed  facts  for  they 
are  matters  of  extreme  importance  to  the  accused 
SHIMADA  as  bearing  upon  his  later  decision  for  war. 

The  TOJO  Cabinet  from  October  23rd  to 
November  5th,  1941. 

32- b.  SHIMADA  testified  in  some  detail  con¬ 
cerning  his  activities  at  the  Liaison  Conferences  be¬ 
ginning  October  23,  1941.  He  frankly  told  the  Tribunal 
that  the  vital  issues  then  present  were  not  of  his 
creation  nor  had  he  even  a  minor  part  in  their  formation 

unless  as  ho  states  "ny  lifelong  career  in  the  Navy 

1. 

qualifies  me  as  responsible."  His  wording  cannot  be 

improved  upon  as  expressing  the  exact  state  of  affairs 

at  that  time  when  he  said  the  problems  facing  them  had 

already  crystallized  and  his  only  function  was  to 

attempt  %  solution  of  them  in  his  new  capacity  as  Navy 

Minister.  The  days  that  followed  in  pursuance  of  this  ft 

2 . 

task  were  the  most  taxing  and  trying  of  his  life. 

33- a.  The  first  period,  as  he  puts  it,  was 

from  October  23rd  until  the  Imperial  Conference  of 

2, 

November  5th.  *  During  that  period  of  time  his  thoughts 
were  focused  on  two  main  problems,  the  first  being  how 
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best  to  ease  the  difficult  conditions  of  withdrawal  of 
troops  from  abroad  and  to  reconcile  this  with  the  views 
of  the  Army.  The  second  concerned  the  greatest  possible 
concession  that  Japan  could  afford  to  make  in  order  to 
bargain  for  an  agreement  with  the  United  States.  He 
recognized  that  the  greatest  difficulty  concerned  the 

1  • 

withdrawal  of  troops  from  China  and  French  lr.de -China. 

33-b.  What  did  SHIMADA  do  during  these  times 
to  the  end  of  formulating  his  opinions  and  decisions? 

He  tells  the  Tribunal  that  he  attempted  to  ascertain 
the  general  sentiment  of  naval  circles,  that  he  ob¬ 
served  the  thinking  of  the  other  members  of  the  govern¬ 
ment  and  took  into  consideration  the  trend  of  public 
opinion  at  the  time.  Therefore,  besides  his  own  mental 
processes  he  points  to  three  important  factors  which 

influenced  him  -  the  people,  the  government  itself  and 

2 . 

the  Navy.  Ho  concluded  the  best  solution,  therefore, 
was  a  compromise  with  the  United  States  and  Great 

3  • 

Britain  with  each  side  giving  ground.  But  there  was 
a  strong  prevailing  opinion  that  the  matters  had  devel¬ 
oped  so  far  as  to  make  it  physically  and  psychologically 

»  • 

impossible  to  withdraw  all  of  the  forces  from  China. 
34-a.  It  was  argued  that  it  would  have 

(1.  T.  34657. 

2.  Ibid. 

3.  T.  34657.  _ — 

A.  Ibid.} 


amounted  dro~7T~vTcrto  ry  for  China  over  Japan  and  would 
have  raised  the  prestige  and  standing  of  the  United 
States  and  Great  Britain  in  the  Far  East  thereby  rele¬ 
gating  Japan  to  a  dependent  position  for  its  economic 
existence  and  position  as  a  world  power.  His  think¬ 
ing  at  the  time  was  that  it  would  be  advisable  to 
effect  a  compromise  by  a  strategic  withdrawal  from 

China  over  a  period  of  time  and  to  effect  an  immediate 

2. 

withdrawal  from  French  Indo-China.  But  this  had  to  b< 

3. 

correlated  with  opposition  to  such  a  step.  To 
SHIMADA's  thinking  thoro  was  no  doubt  that  if  these 
steps  were  nossible  the  present  government  would  be 

making  deep  concessions  which  had  not  been  possible  at 

4 . 

the  time  of  the  preceding  Third  KONOYE  Cabinet. 

34-b.  The  evidence  shows  that  the  most 
important  of  the  issues  relative  to  the  downfall  of  the 
Third. KONOYE  Cabinet  as  expressed  by  Admiral  TOYODA, 
then  Foreign  Minister,  was  the  question  of  withdrawal 
of  troops.  The  Japanese  proposal  of  September  25th, 
1941,  made  at  the  time  of  the  Third  KONOYE  cabinet 
stipulated  that  the  stationing  of  Japanese  troops  and 
naval  forces  in  China  would  be  maintained  for  an 
(1.  Ibid,  34658. 


25490,  Ex.  291.) 
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unnamed  period  of  time.  ShIMADA's  concurrence  in 
what" later  were  called  proposals  A  and  B  were  indeed^ 
improvements  upon  the  efforts  of  the  KONOYE  Cabinet. 

35-a.  Admiral  TOYODA,  the  Foreign  Minister  of 
the  Third  KONOYE  Cabinet,  on  October  13,  1941,  in  his 
message  to  the  Hifeh  Command  had  proposed  the  withdrawal 
of  troops  from  China  within  a  two  year  period,  and 
opposed  the  further  dispatch  of  troops  to  French  Irdr- 

4  # 

China.  *  SHIMADA  early  in  December,  1940,  while 
Commander  in  Chief  of  the  China  Seas  Fleet  had  opposed^ 
the  further  dispatching  of  troops  to  French  Ir.do-China 
and  the  withdrawal  of  troops  from  China  over  a  period 
of  time  together  with  the  immediate  withdrawal  from 

French  Indo-China  was  voiced  later  when  he  was  Navy 

6. 

Minister. 

35-b.  The  proposal  concerning  the  withdrawal 

of  most  of  the  Japanese  forces  from  China  within  a  two 

7  » 

year  period  was  incorporated  in  proposal  A.  This 
proposal  with  its  complete  contents  was  a  revision  of 
the  former  proposal  of  September  25th  and  if  nothing 
else  indicated  an  attempt  at  making  concessions  regard- 

(1.  T.  25938,  Ex.  124 5-E. 

2.  T.  25978,  36327. 

3.  T.  25915.  ^  „ 

4.  T.  25914,  25915. 

5.  T.  34607,  34608. 

6.  T.  34658. 

7.  T.  25978.)  - 


* 

J 


Of  the  criticism  attached  to  them. 

until  November  5th  long  and  coni 

2. 

held.  Huch  discu; 
sibility  of  acceptance 

3  • 

the  United  States  an 
of  the  opinion  that  prep 


less 

October  23rd 
liaison  conferences  were 
had  concerning  the  pos 
proposals  A  and  B  by 
were  those  who  were 
for  war  should  bo  put  Into  effect  even  ai 
'time  the  negotiations  for  peace  wore  bell 
THE  PRESIDENT:  We  will  adjourn 

past  nine  tomorrow  morning. 

(Whereupon,  at  1600,  an  ad 

m-nt  was  taken  until  Friday,  2£  Mar 


V 


